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$1,000,000. Member A has a determinable in-
terest of $90,000 in the Fund (9% of the total).
S invests $500,000 of the Fund in trust in an
insured credit union and the remaining
$500,000 elsewhere. Some of the beneficiaries
of the Fund are members of the credit union
and some are not. S does not segregate each
employee’s interest in the Fund. What is the
insurance coverage?

Answer: The account is insured as to deter-
minable interest of each member bene-
ficiary, adjusted in proportion to the Fund’s
investment in the credit union. A’s insured
interest in the account is $45,000, or 9% of
$500,000. This reflects the fact that only 50%
of the Fund is in the account and A’s inter-
est in the account is in the same proportion
as his interest in the overall plan. Each ben-
eficiary who is a member would be similarly
insured. Members’ interests not capable of
evaluation and nonmembers’ interests are
added together and insured to a maximum of
$100,000 in the aggregate. (§ 745.9–1.)

Example 4

Question: Member A has an individual ac-
count of $100,000 and establishes an IRA and
accumulates $50,000 in that account. Subse-
quently A becomes self employed and estab-
lishes a Keogh account in the same credit
union and accumulates $100,000 in that ac-
count. What is the insurance coverage?

Answer: Each of A’s accounts would be sep-
arately insured for up to $100,000. In the ex-
ample, A would be fully insured for $250,000
(§ 745.3(a)(1) and § 745.9–2).

Example 5

Question: Member A has a self-directed
IRA account with $70,000 in it. The FCU is
the trustee of the account. Member transfers
$40,000 into a blue chip stock; $30,000 remains
in the FCU. What is the insurance coverage?

Answer: Originally, the full $70,000 in A’s
IRA account is insured. The $40,000 is no
longer insured once it is moved out of the
FCU. The $30,000 remaining in the FCU is in-
sured (§ 745.9–2).

[51 FR 37560, Oct. 23, 1986, as amended at 53
FR 22473, June 16, 1988; 55 FR 47455, Nov. 14,
1990]

PART 747—ADMINISTRATIVE AC-
TIONS, ADJUDICATIVE HEAR-
INGS, RULES OF PRACTICE AND
PROCEDURE, AND INVESTIGA-
TIONS

Sec.
747.0 Scope of part 747.

Subpart A—Uniform Rules of Practice and
Procedure

747.1 Scope.
747.2 Rules of construction.
747.3 Definitions.
747.4 Authority of NCUA Board.
747.5 Authority of the administrative law

judge.
747.6 Appearance and practice in adjudica-

tory proceedings.
747.7 Good faith certification.
747.8 Conflicts of interest.
747.9 Ex parte communications.
747.10 Filing of papers.
747.11 Service of papers.
747.12 Construction of time limits.
747.13 Change of time limits.
747.14 Witness fees and expenses.
747.15 Opportunity for informal settlement.
747.16 NCUA’s right to conduct examina-

tion.
747.17 Collateral attacks on adjudicatory

proceeding.
747.18 Commencement of proceeding and

contents of notice.
747.19 Answer.
747.20 Amended pleadings.
747.21 Failure to appear.
747.22 Consolidation and severance of ac-

tions.
747.23 Motions.
747.24 Scope of document discovery.
747.25 Request for document discovery from

parties.
747.26 Document subpoenas to nonparties.
747.27 Deposition of witness unavailable for

hearing.
747.28 Interlocutory review.
747.29 Summary disposition.
747.30 Partial summary disposition.
747.31 Scheduling and prehearing con-

ferences.
747.32 Prehearing submissions.
747.33 Public hearings.
747.34 Hearing subpoenas.
747.35 Conduct of hearings.
747.36 Evidence.
747.37 Post-hearing filings.
747.38 Recommended decision and filing of

record.
747.39 Exceptions to recommended decision.
747.40 Review by the NCUA Board.
747.41 Stays pending judicial review.

Subpart B—Local Rules of Practice and
Procedure

747.100 Discovery limitations.

Subpart C—Local Rules and Procedures
Applicable to Proceedings for the In-
voluntary Termination of Insured Status

747.201 Scope.
747.202 Grounds for termination of insur-

ance.
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747.203 Notice of charges.
747.204 Notice of intention to terminate in-

sured status.
747.205 Order terminating insured status.
747.206 Consent to termination of insured

status.
747.207 Notice of termination of insured sta-

tus.
747.208 Duties after termination.

Subpart D—Local Rules and Procedures
Applicable to Suspensions and Prohi-
bitions Where Felony Charged

747.301 Scope.
747.302 Rules of practice; remainder of board

of directors.
747.303 Notice of suspension or prohibition.
747.304 Removal or permanent prohibition.
747.305 Effectiveness of suspension or re-

moval until completion of hearing.
747.306 Notice of opportunity for hearing.
747.307 Hearing.
747.308 Waiver of hearing; failure to request

hearing or review based on written sub-
missions; failure to appear.

747.309 Decision of the NCUA Board.
747.310 Reconsideration by the NCUA Board.
747.311 Relevant considerations.

Subpart E—Local Rules and Procedures
Applicable to Proceedings Relating to
the Suspension or Revocation of Char-
ters and to Involuntary Liquidations
Under Title I

747.401 Scope.
747.402 Grounds for suspension or revocation

of charter and for involuntary liquida-
tion.

747.403 Notice of intent to suspend or re-
voke charter; notice of suspension.

747.404 Notice of hearing.
747.405 Issuance of order.
747.406 Cancellation of charter.

Subpart F—Local Rules and Procedures
Applicable to Proceedings Relating to
the Termination of Membership in the
Central Liquidity Facility [Reserved]

Subpart G—Local Rules and Procedures
Applicable to Recovery of Attorneys
Fees and Other Expenses Under the
Equal Access to Justice Act in NCUA
Board Adjudications

747.601 Purpose and scope.
747.602 Eligibility of applicants.
747.603 Prevailing party.
747.604 Standards for award.
747.605 Allowable fees and expenses.
747.606 Contents of application.
747.607 Statement of net worth.
747.608 Documentation of fees and expenses.
747.609 Filing and service of applications.

747.610 Answer to application.
747.611 Comments by other parties.
747.612 Settlement.
747.613 Further proceedings.
747.614 Recommended decision.
747.615 Decision of the NCUA Board.
747.616 Payment of award

Subpart H—Local Rules and Procedures
Applicable to Investigations

747.701 Applicability.
747.702 Information obtained in investiga-

tions.
747.703 Authority to conduct investigations.

Subpart I—Local Rules Applicable to
Formal Investigative Proceedings

747.801 Applicability.
747.802 Non-public formal investigative pro-

ceedings.
747.803 Subpoenas.
747.804 Oath; false statements.
747.805 Self-incrimination; immunity.
747.806 Transcripts.
747.807 Rights of witnesses.

Subpart J—Local Procedures and Stand-
ards Applicable to a Notice of
Change in Senior Executive Officers,
Directors of Committee Members Pur-
suant to Section 212 of the Act

747.901 Scope.
747.902 Grounds for disapproval of notice.
747.903 Procedures where notice of dis-

approval issued; reconsideration.
747.904 Appeal.
747.905 Judicial review.

Subpart K—Inflation Adjustment of Civil
Monetary Penalties

747.1001 Adjustment of civil money pen-
alties by the rate of inflation pursuant to
section 31001(s) of the Debt Collection
Improvement Act of 1996 (Public Law 14–
134, 110 Stat. 1321–358 (28 U.S.C. 2461
note)).

AUTHORITY: 12 U.S.C. 1766, 1784, 1786, and
1787; 42 U.S.C. 4012a; Pub. L. 101–410, 104 Stat.
890; Pub. L. 104–134, 110 Stat. 1321–358 (28
U.S.C. 2461 note).

SOURCE: 56 FR 37767, Aug. 8, 1991, unless
otherwise noted.

§ 747.0 Scope of part 747.
(a) This part describes the various

formal and informal adjudicative ac-
tions and non-adjudicative proceedings
available to the National Credit Union
Administration Board (‘‘NCUA
Board’’), the grounds for those actions
and proceedings, and the procedures
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used in formal and informal hearings
related to each available action. As
mandated by section 916 of the Finan-
cial Institutions Reform, Recovery,
and Enforcement Act of 1989
(‘‘FIRREA’’) (12 U.S.C. 1818 note), this
part incorporates uniform rules of
practice and procedure governing for-
mal adjudications generally, as well as
proceedings involving cease-and-desist
actions, assessment of civil money pen-
alties, and removal, prohibition and
suspension actions. In addition, the
Uniform Rules are incorporated in
other subparts of this part which pro-
vide for formal adjudications. The ad-
ministrative actions and proceedings
described herein, as well as the grounds
and hearing procedures for each, are
controlled by sections 120(b) (except
where the Federal credit union is
closed due to insolvency), 202(a)(3) and
206 of the Federal Credit Union Act
(‘‘the Act’’), 12 U.S.C. 1766(b), 1782(a)(3),
1786. Should any provision of this part
be inconsistent with these or any other
provisions of the Act, as amended, the
Act shall control. Judicial enforcement
of any action or order described in this
part, as well as judicial review thereof,
shall be as prescribed under the Act (12
U.S.C. 1751 et seq.) and the Administra-
tive Procedure Act (5 U.S.C. 500 et seq.).

(b) As used in this part, the term in-
sured credit union means any Federal
credit union or any state chartered
credit union insured under subchapter
II of the Act unless the context indi-
cates otherwise.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

Subpart A—Uniform Rules of
Practice and Procedure

§ 747.1 Scope.
This subpart prescribes uniform rules

of practice and procedure applicable to
adjudicatory proceedings required to
be conducted on the record after oppor-
tunity for a hearing under the follow-
ing statutory provisions:

(a) Cease-and-desist proceedings
under section 206(e) of the Act (12
U.S.C. 1786(e));

(b) Removal and prohibition proceed-
ings under section 206(g) of the Act (12
U.S.C. 1786(g));

(c) Assessment of civil money pen-
alties by the NCUA Board against in-
stitutions and institution-affiliated
parties for any violation of:

(1) Section 202 of the Act (12 U.S.C.
1782);

(2) Section 1120 of FIRREA (12 U.S.C.
3349), or any order or regulation issued
thereunder;

(3) The terms of any final or tem-
porary order issued under section 206 of
the Act or any written agreement exe-
cuted by the National Credit Union Ad-
ministration (‘‘NCUA’’), any condition
imposed in writing by the NCUA in
connection with the grant of an appli-
cation or request, certain unsafe or un-
sound practices or breaches of fidu-
ciary duty, or any law or regulation
not otherwise provided herein, pursu-
ant to 12 U.S.C. 1786(k); and

(4) Any provision of law referenced in
section 102(f) of the Flood Disaster Pro-
tection Act of 1973 (42 U.S.C. 4012a(f))
or any order or regulation issued there-
under;

(d) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g)); and

(e) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-
less otherwise specifically provided for
in subparts B through J of this part.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 61 FR 28025, June 4, 1996]

§ 747.2 Rules of construction.
For purposes of this subpart:
(a) Any term in the singular includes

the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate;

(c) The term counsel includes a non-
attorney representative; and

(d) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
any action required to be taken by the
party.

§ 747.3 Definitions.
For purposes of this subpart, unless

explicitly stated to the contrary:
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(a) Administrative law judge means one
who presides at an administrative
hearing under authority set forth at 5
U.S.C. 556.

(b) Adjudicatory proceeding means a
proceeding conducted pursuant to this
subpart and leading to the formulation
of a final order other than a regulation.

(c) Decisional employee means any
member of the NCUA’s or administra-
tive law judge’s staff who has not en-
gaged in an investigative or prosecu-
torial role in a proceeding and who
may assist the Agency or the adminis-
trative law judge, respectively, in pre-
paring orders, recommended decisions,
decisions, and other documents under
the Uniform Rules.

(d) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the NCUA
in an adjudicatory proceeding.

(e) Final order means an order issued
by the NCUA with or without the con-
sent of the affected institution or the
institution-affiliated party, that has
become final, without regard to the
pendency of any petition for reconsid-
eration or review.

(f) Institution includes: (1) Any Fed-
eral credit union as that term is de-
fined in section 101(1) of the Act (12
U.S.C. 1752(1)); and

(2) Any insured state credit union as
that term is defined in section 101(7) of
the FCUA (12 U.S.C. 1752(7)).

(g) Institution-affiliated party means
any institution-affiliated party as that
term is defined in section 206(r) of the
Act (12 U.S.C. 1786(r)).

(h) Local Rules means those rules pro-
mulgated by the NCUA in the subparts
of this part other than subpart A of
this part.

(i) OFIA means the Office of Finan-
cial Institution Adjudication, which is
the executive body charged with over-
seeing the administration of adminis-
trative enforcement proceedings for
the NCUA, the Office of the Comptrol-
ler of the Currency (‘‘OCC’’), the Board
of Governors of the Federal Reserve
System (‘‘Board’’), the Federal Deposit
Insurance Corporation (‘‘FDIC’’), and
the Office of Thrift Supervision
(‘‘OTS’’).

(j) Party means the NCUA and any
person named as a party in any notice.

(k) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, agency or
other entity or organization, including
an institution as defined in paragraph
(f) of this section.

(l) Respondent means any party other
than the NCUA.

(m) Uniform Rules means those rules
in subpart A of this part that are com-
mon to the NCUA, the OCC, the Board,
the FDIC and the OTS.

(n) Violation includes any action
(alone or with another or others) for or
toward causing, bringing about, par-
ticipating in, counseling, or aiding or
abetting a violation.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.4 Authority of the NCUA Board.

The NCUA Board may, at any time
during the pendency of a proceeding
perform, direct the performance of, or
waive performance of, any act which
could be done or ordered by the admin-
istrative law judge.

§ 747.5 Authority of the administrative
law judge.

(a) General rule. All proceedings gov-
erned by this part shall be conducted in
accordance with the provisions of chap-
ter 5 of title 5 of the United States
Code. The administrative law judge
shall have all powers necessary to con-
duct a proceeding in a fair and impar-
tial manner and to avoid unnecessary
delay.

(b) Powers. The administrative law
judge shall have all powers necessary
to conduct the proceeding in accord-
ance with paragraph (a) of this section,
including the following powers:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas, subpoenas
duces tecum, and protective orders, as
authorized by this part, and to quash
or modify any such subpoenas and or-
ders;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken as authorized by this subpart;
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(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold scheduling and/or pre-
hearing conferences as set forth in
§ 747.31;

(7) To consider and rule upon all pro-
cedural and other motions appropriate
in an adjudicatory proceeding, pro-
vided that only the NCUA Board shall
have the power to grant any motion to
dismiss the proceeding or to decide any
other motion that results in a final de-
termination of the merits of the pro-
ceeding;

(8) To prepare and present to the
NCUA Board a recommended decision
as provided herein;

(9) To recuse himself or herself by
motion made by a party or on his or
her own motion;

(10) To establish time, place and
manner limitations on the attendance
of the public and the media for any
public hearing; and

(11) To do all other things necessary
and appropriate to discharge the duties
of a presiding officer.

§ 747.6 Appearance and practice in ad-
judicatory proceedings.

(a) Appearance before the NCUA or an
administrative law judge. (1) By attor-
neys. Any member in good standing of
the bar of the highest court of any
state, commonwealth, possession, ter-
ritory of the United States, or the Dis-
trict of Columbia may represent others
before the NCUA if such attorney is
not currently suspended or debarred
from practice before the NCUA.

(2) By non-attorneys. An individual
may appear on his or her own behalf; a
member of a partnership may represent
the partnership; a duly authorized offi-
cer, director, or employee of any gov-
ernment unit, agency, institution, cor-
poration or authority may represent
that unit, agency, institution, corpora-
tion or authority if such officer, direc-
tor, or employee is not currently sus-
pended or debarred from practice be-
fore the NCUA.

(3) Notice of appearance. Any individ-
ual acting as counsel on behalf of a
party, including the NCUA Board, shall
file a notice of appearance with OFIA
at or before the time that the individ-
ual submits papers or otherwise ap-

pears on behalf of a party in the adju-
dicatory proceeding. The notice of ap-
pearance must include a written dec-
laration that the individual is cur-
rently qualified as provided in para-
graph (a)(1) or (a)(2) of this section and
is authorized to represent the particu-
lar party. By filing a notice of appear-
ance on behalf of a party in an adju-
dicatory proceeding, the counsel agrees
and represents that he or she is author-
ized to accept service on behalf of the
represented party and that, in the
event of withdrawal from representa-
tion, he or she will, if required by the
administrative law judge, continue to
accept service until new counsel has
filed a notice of appearance or until
the represented party indicates that he
or she will proceed on a pro se basis.

(b) Sanctions. Dilatory, obstruction-
ist, egregious, contemptuous or con-
tumacious conduct at any phase of any
adjudicatory proceeding may be
grounds for exclusion or suspension of
counsel from the proceeding.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28025, June 4, 1996]

§ 747.7 Good faith certification.

(a) General requirement. Every filing
or submission of record following the
issuance of a notice shall be signed by
at least one counsel of record in his or
her individual name and shall state
that counsel’s address and telephone
number. A party who acts as his or her
own counsel sign his or her individual
name and state his or her address and
telephone number on every filing or
submission of record.

(b) Effect of signature. (1) The signa-
ture of counsel or a party shall con-
stitute a certification that: the counsel
or party has read the filing or submis-
sion of record; to the best of his or her
knowledge, information, and belief
formed after reasonable inquiry, the
filing or submission of record is well-
grounded in fact and is warranted by
existing law or a good faith argument
for the extension, modification, or re-
versal of existing law; and the filing or
submission of record is not made for
any improper purpose, such as to har-
ass or to cause unnecessary delay or
needless increase in the cost of litiga-
tion.
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(2) If a filing or submission of record
is not signed, the administrative law
judge shall strike the filing or submis-
sion of record, unless it is signed
promptly after the omission is called
to the attention of the pleader or mov-
ant.

(c) Effect of making oral motion or ar-
gument. The act of making any oral
motion or oral argument by any coun-
sel or party constitutes a certification
that to the best of his or her knowl-
edge, information, and belief formed
after reasonable inquiry, his or her
statements are well-grounded in fact
and are warranted by existing law or a
good faith argument for the extension,
modification, or reversal of existing
law, and are not made for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation.

§ 747.8 Conflicts of interest.

(a) Conflict of interest in representa-
tion. No person shall appear as counsel
for another person in an adjudicatory
proceeding if it reasonably appears
that such representation may be mate-
rially limited by that counsel’s respon-
sibilities to a third person or by the
counsel’s own interests. The adminis-
trative law judge may take corrective
measures at any stage of a proceeding
to cure a conflict of interest in rep-
resentation, including the issuance of
an order limiting the scope of represen-
tation or disqualifying an individual
from appearing in a representative ca-
pacity for the duration of the proceed-
ing.

(b) Certification and waiver. If any per-
son appearing as counsel represents
two or more parties to an adjudicatory
proceeding or also represents a non-
party on a matter relevant to an issue
in the proceeding, counsel must certify
in writing at the time of filing the no-
tice of appearance required by § 747.6(a):

(1) That the counsel has personally
and fully discussed the possibility of
conflicts of interest with each such
party and non-party; and

(2) That each such party and non-
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non-

material conflicts of interest during
the course of the proceeding.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28025, June 4, 1996]

§ 747.9 Ex parte communications.
(a) Definition—(1) Ex parte communica-

tion means any material oral or writ-
ten communication relevant to the
merits of an adjudicatory proceeding
that was neither on the record nor on
reasonable prior notice to all parties
that takes place between—

(i) An interested person outside the
NCUA (including such person’s coun-
sel); and

(ii) The administrative law judge
handling that proceeding, the NCUA
Board, or a decisional employee.

(2) Exception. A request for status of
the proceeding does not constitute an
ex parte communication.

(b) Prohibition of ex parte communica-
tions. From the time the notice is
issued by the NCUA Board until the
date that the NCUA Board issues its
final decision pursuant to § 747.40(c):

(1) No interested person outside the
NCUA shall make or knowingly cause
to be made an ex parte communication
to any member of the NCUA Board, the
administrative law judge, or a
decisional employee; and

(2) No member of the NCUA Board,
administrative law judge, or decisional
employee shall make or knowingly
cause to be made to any interested per-
son outside the NCUA any ex parte
communication.

(c) Procedure upon occurrence of ex
parte communication. If an ex parte
communication is received by the ad-
ministrative law judge, a member of
the NCUA Board or any other person
identified in paragraph (a) of this sec-
tion, that person shall cause all such
written communications (or, if the
communication is oral, a memorandum
stating the substance of the commu-
nication) to be placed on the record of
the proceeding and served on all par-
ties. All other parties to the proceeding
shall have an opportunity, within ten
days of receipt of service of the ex
parte communication, to file responses
thereto and to recommend any sanc-
tions, in accordance with paragraph (d)
of this section, that they believe to be
appropriate under the circumstances.
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(d) Sanctions. Any party or his or her
counsel who makes a prohibited ex
parte communication, or who encour-
ages or solicits another to make any
such communication, may be subject
to any appropriate sanction or sanc-
tions imposed by the NCUA Board or
the administrative law judge including,
but not limited to, exclusion from the
proceedings and an adverse ruling on
the issue which is the subject of the
prohibited communication.

(e) Separation of functions. Except to
the extent required for the disposition
of ex parte matters as authorized by
law, the administrative law judge may
not consult a person or party on any
matter relevant to the merits of the
adjudication, unless on notice and op-
portunity for all parties to participate.
An employee or agent engaged in the
performance of investigative or pros-
ecuting functions for the NCUA in a
case may not, in that or a factually re-
lated case, participate or advise in the
decision, recommended decision, or
agency review of the recommended de-
cision under section 747.40, except as
witness or counsel in public proceed-
ings.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 61 FR 28025, June 4, 1996]

§ 747.10 Filing of papers.
(a) Filing. Any papers required to be

filed, excluding documents produced in
response to a discovery request pursu-
ant to §§ 747.25 and 747.26, shall be filed
with the OFIA, except as otherwise
provided.

(b) Manner of filing. Unless otherwise
specified by the NCUA Board or the ad-
ministrative law judge, filing may be
accomplished by:

(1) Personal service;
(2) Delivering the papers to a reliable

commercial courier service, overnight
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery;

(3) Mailing the papers by first class,
registered, or certified mail; or

(4) Transmission by electronic media,
only if expressly authorized, and upon
any conditions specified, by the NCUA
Board or the administative law judge.
All papers filed by electronic media
shall also concurrently be filed in ac-
cordance with paragraph (c) of this sec-
tion.

(c) Formal requirements as to papers
filed. (1) Form. All papers filed must set
forth the name, address, and telephone
number of the counsel or party making
the filing and must be accompanied by
a certification setting forth when and
how service has been made on all other
parties. All papers filed must be dou-
ble-spaced and printed or typewritten
on 81⁄2 x 11 inch paper, and must be
clear and legible.

(2) Signature. All papers must be
dated and signed as provided in § 747.7.

(3) Caption. All papers filed must in-
clude at the head thereof, or on a title
page, the name of the NCUA and of the
filing party, the title and docket num-
ber of the processing, and the subject
of the particular paper.

(4) Number of copies. Unless otherwise
specified by the NCUA Board, or the
administrative law judge, an original
and one copy of all documents and pa-
pers shall be filed, except that only one
copy of transcripts of testimony and
exhibits shall be filed.

§ 747.11 Service of papers.

(a) By the parties. Except as otherwise
provided, a party filing papers shall
serve a copy upon the counsel of record
for all other parties to the proceeding
so represented, and upon any party not
so represented.

(b) Method of service. Except as pro-
vided in paragraphs (c)(2) and (d) of
this section, a serving party shall use
one or more of the following methods
of service:

(1) Personal service;
(2) Delivering the papers to a reliable

commercial courier service, overnight
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery;

(3) Mailing the papers by first class,
registered, or certified mail; or

(4) Transmission by electronic media,
only if the parties mutually agree. Any
papers served by electronic media shall
also concurrently be served in accord-
ance with the requirements of
§ 747.10(c).

(c) By the NCUA Board or the adminis-
trative law judge. (1) All papers required
to be served by the NCUA Board or the
administrative law judge upon a party
who has appeared in the proceeding in
accordance with § 747.6, shall be served

VerDate 12<MAR>98 11:51 Mar 19, 1998 Jkt 179042 PO 00000 Frm 00484 Fmt 8010 Sfmt 8010 Y:\SGML\179042.TXT 179042-3



489

National Credit Union Administration § 747.12

by any means specified in paragraph (b)
of this section.

(2) If a party has not appeared in the
proceeding in accordance with § 747.6,
the NCUA Board or the administrative
law judge shall make service by any of
the following methods:

(i) By personal service;
(ii) If the person to be served is an in-

dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(iii) If the person to be served is a
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;

(iv) By registered or certified mail
addressed to the person’s last known
address; or

(v) By any other method reasonably
calculated to give actual notice.

(d) Subpoenas. Service of a subpoena
may be made:

(1) By personal service;
(2) If the person to be served is an in-

dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(3) By delivery to an agent, which, in
the case of a corporation or other asso-
ciation, is delivery to an officer, man-
aging or general agent, or to any other
agent authorized by appointment or by
law to receive service and, if the agent
is one authorized by statute to receive
service and the statute so requires, by
also mailing a copy to the party;

(4) By registered or certified mail ad-
dressed to the person’s last known ad-
dress; or

(5) By any other method reasonably
calculated to give actual notice.

(e) Area of service. Service in any
state, territory, possession of the
United States, or the District of Co-
lumbia, on any person or company
doing business in any state, territory,
possession of the United States, or the
District of Columbia, or on any person
as otherwise provided by law, is effec-
tive without regard to the place where
the hearing is held, provided that if

service is made on a foreign bank in
connection with an action or proceed-
ing involving one or more of its
branches or agencies located in any
state, territory, possession of the
United States, or the District of Co-
lumbia, service shall be made on at
least one branch or agency so involved.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28025, June 4, 1996]

§ 747.12 Construction of time limits.
(a) General rule. In computing any pe-

riod of time prescribed by this subpart,
the date of the act or event that com-
mences the designated period of time is
not included. The last day so computed
is included unless it is a Saturday,
Sunday, or Federal holiday. When the
last day is a Saturday, Sunday, or Fed-
eral holiday, the period runs until the
end of the next day that is not a Satur-
day, Sunday, or Federal holiday. Inter-
mediate Saturdays, Sundays, and Fed-
eral holidays are included in the com-
putation of time. However, when the
time period within which an act is to
be performed is ten days or less, not in-
cluding any additional time allowed for
in § 747.12(c), intermediate Saturdays,
Sundays, and Federal holidays are not
included.

(b) When papers are deemed to be filed
or served. (1) Filing and service are
deemed to be effective:

(i) In the case of personal service or
same day commercial courier delivery,
upon actual service;

(ii) In the case of overnight commer-
cial delivery service, U.S. Express Mail
delivery, or first class, registered, or
certified mail, upon deposit in or deliv-
ery to an appropriate point of collec-
tion;

(iii) In the case of transmission by
electronic media, as specified by the
authority receiving the filing, in the
case of filing, and as agreed among the
parties, in the case of service.

(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the
NCUA Board or administrative law
judge in the case of filing or by agree-
ment of the parties in the case of serv-
ice.

(c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
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period from the service of any notice or
paper, the applicable time limits are
calculated as follows:

(1) If service is made by first class,
registered, or certified mail, add three
calendar days to the prescribed period;

(2) If service is made by express mail
or overnight delivery service, add one
calendar day to the prescribed period;
or

(3) If service is made by electronic
media transmission, add one calendar
day to the prescribed period, unless
otherwise determined by the NCUA
Board or the administrative law judge
in the case of filing, or by agreement
among the parties in the case of serv-
ice.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28026, June 4, 1996]

§ 747.13 Change of time limits.

Except as otherwise provided by law,
the administrative law judge may, for
good cause shown, extend the time lim-
its prescribed by the Uniform Rules or
by any notice or order issued in the
proceedings. After the referral of the
case to the NCUA Board pursuant to
§ 747.38, the NCUA Board may grant ex-
tensions of the time limits for good
cause shown. Extensions may be grant-
ed upon the motion of a party after no-
tice and opportunity to respond is af-
forded all non-moving parties, or upon
the NCUA Board’s or the administra-
tive law judge’s own motion.

§ 747.14 Witness fees and expenses.

Witnesses subpoenaed for testimony
or depositions shall be paid the same
fees for attendance and mileage as are
paid in the United States district
courts in proceedings in which the
United States is a party, provided that,
in the case of a discovery subpoena ad-
dressed to a party, no witness fees or
mileage need be paid. Fees for wit-
nesses shall be tendered in advance by
the party requesting the subpoena, ex-
cept that fees and mileage need not be
tendered in advance where the NCUA is
the party requesting the subpoena. The
NCUA shall not be required to pay any
fees to, or expenses of, any witness not
subpoenaed by the NCUA.

§ 747.15 Opportunity for informal set-
tlement.

Any respondent may, at any time in
the proceeding, unilaterally submit to
Enforcement Counsel written offers or
proposals for settlement of a proceed-
ing, without prejudice to the rights of
any of the parties. No such offer or pro-
posal shall be made to any NCUA rep-
resentative other than Enforcement
Counsel. Submission of a written set-
tlement offer does not provide a basis
for adjourning or otherwise delaying
all or any portion of a proceeding
under this part. No settlement offer or
proposal, or any subsequent negotia-
tion or resolution, is admissible as evi-
dence in any proceeding.

§ 747.16 NCUA’s right to conduct exam-
ination.

Nothing contained in this subpart
limits in any manner the right of the
NCUA to conduct any examination, in-
spection, or visitation of any institu-
tion or institution-affiliated party, or
the right of the NCUA to conduct or
continue any form of investigation au-
thorized by law.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.17 Collateral attacks on adjudica-
tory proceeding.

If an interlocutory appeal or collat-
eral attack is brought in any court
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding shall continue
without regard to the pendency of that
court proceeding. No default or other
failure to act as directed in the adju-
dicatory proceeding within the times
prescribed in this subpart shall be ex-
cused based on the pendency before any
court of any interlocutory appeal or
collateral attack.

§ 747.18 Commencement of proceeding
and contents of notice.

(a) Commencement of proceeding. (1) A
proceeding governed by this subpart is
commenced by issuance of a notice by
the NCUA Board.

(2) The notice must be served by the
NCUA Board upon the respondent and
given to any other appropriate finan-
cial institution supervisory authority
where required by law.
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(3) The notice must be filed with the
OFIA.

(b) Contents of notice. The notice must
set forth:

(1) The legal authority for the pro-
ceeding and for the NCUA’s jurisdic-
tion over the proceeding;

(2) A statement of the matters of fact
or law showing that the NCUA is enti-
tled to relief;

(3) A proposed order or prayer for an
order granting the requested relief;

(4) The time, place, and nature of the
hearing as required by law or regula-
tion;

(5) The time within which to file an
answer as required by law or regula-
tion;

(6) The time within which to request
a hearing as required by law or regula-
tion; and

(7) That the answer and/or request for
a hearing shall be filed with OFIA.

§ 747.19 Answer.
(a) When. Within 20 days of service of

the notice, respondent shall file an an-
swer as designated in the notice. In a
civil money penalty proceeding, re-
spondent shall also file a request for a
hearing within 20 days of service of the
notice.

(b) Content of answer. An answer must
specifically respond to each paragraph
or allegation of fact contained in the
notice and must admit, deny, or state
that the party lacks sufficient informa-
tion to admit or deny each allegation
of fact. A statement of lack of informa-
tion has the effect of a denial. Denials
must fairly meet the substance of each
allegation of fact denied; general deni-
als are not permitted. When a respond-
ent denies part of an allegation, that
part must be denied and the remainder
specifically admitted. Any allegation
of fact in the notice which is not de-
nied in the answer must be deemed ad-
mitted for purposes of the proceeding.
A respondent is not required to respond
to the portion of a notice that con-
stitutes the prayer for relief or pro-
posed order. The answer must set forth
affirmative defenses, if any, asserted
by the respondent.

(c) Default—(1) Effect of failure to an-
swer. Failure of a respondent to file an
answer required by this section within
the time provided constitutes a waiver

of his or her right to appear and con-
test the allegations in the notice. If no
timely answer is filed, the administra-
tive law judge, upon motion of the En-
forcement Counsel, shall file with the
NCUA Board a recommended decision
containing the findings and the relief
sought in the notice. Any final order
issued by the NCUA Board based upon
a respondent’s failure to answer is
deemed to be an order issued upon con-
sent.

(2) Effect of failure to request a hearing
in civil money penalty proceedings. If re-
spondent fails to request a hearing as
required by law within the time pro-
vided, the notice of assessment con-
stitutes a final and unappealable order.

§ 747.20 Amended pleadings.
(a) Amendments. The notice or answer

may be amended or supplemented at
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the
respondent’s answer to the original no-
tice, or within ten days after service of
the amended notice, whichever period
is longer, unless the NCUA Board or
administrative law judge orders other-
wise for good cause.

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all re-
spects as if they had been raised in the
notice or answer, and no formal amend-
ments are required. If evidence is ob-
jected to at the hearing on the ground
that it is not within the issues raised
by the notice or answer, the adminis-
trative law judge may admit the evi-
dence when admission is likely to as-
sist in adjudicating the merits of the
action and the objecting party fails to
satisfy the administrative law judge
that the admission of such evidence
would unfairly prejudice that party’s
action or defense upon the merits. The
administrative law judge may grant a
continuance to enable the objecting
party to meet such evidence.

[61 FR 28026, June 4, 1996]

§ 747.21 Failure to appear.
Failure of a respondent to appear in

person at the hearing or by a duly au-
thorized counsel constitutes a waiver
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of respondent’s right to a hearing and
is deemed an admission of the facts as
alleged and consent to the relief sought
in the notice. Without further proceed-
ings or notice to the respondent, the
administrative law judge shall file with
the NCUA Board a recommended deci-
sion containing the findings and the re-
lief sought in the notice.

§ 747.22 Consolidation and severance
of actions.

(a) Consolidation. (1) On the motion of
any party, or on the administrative
law judge’s own motion, the adminis-
trative law judge may consolidate, for
some or all purposes, any two or more
proceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence or series of trans-
actions or occurrences, or involves at
least one common respondent or a ma-
terial common question of law or fact,
unless such consolidation would cause
unreasonable delay or injustice.

(2) In the event of consolidation
under paragraph (a)(1) of this section,
appropriate adjustment to the prehear-
ing schedule must be made to avoid un-
necessary expense, inconvenience, or
delay.

(b) Severance. The administrative law
judge may, upon the motion of any
party, sever the proceeding for sepa-
rate resolution of the matter as to any
respondent only if the administrative
law judge finds that:

(1) Undue prejudice or injustice to
the moving party would result from
not severing the proceeding; and

(2) Such undue prejudice or injustice
would outweigh the interests of judi-
cial economy and expedition in the
complete and final resolution of the
proceeding.

§ 747.23 Motions.
(a) In writing. (1) Except as otherwise

provided herein, an application or re-
quest for an order or ruling must be
made by written motion.

(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.

(3) No oral argument may be held on
written motions except as otherwise di-
rected by the administrative law judge.
Written memorandum, briefs, affida-

vits or other relevant material or docu-
ments may be filed in support of or in
opposition to a motion.

(b) Oral motions. A motion may be
made orally on the record unless the
administrative law judge directs that
such motion be reduced to writing.

(c) Filing of motions. Motions must be
filed with the administrative law
judge, except that upon the filing of
the recommended decision, motions
must be filed with the NCUA Board.

(d) Responses. (1) Except as otherwise
provided herein, within ten days after
service of any written motion, or with-
in such other period of time as may be
established by the administrative law
judge or the NCUA Board, any party
may file a written response to a mo-
tion. The administrative law judge
shall not rule on any oral or written
motion before each party has had an
opportunity to file a response.

(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed a consent by
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion.

(e) Dilatory motions. Frivolous, dila-
tory or repetitive motions are prohib-
ited. The filing of such motions may
form the basis for sanctions.

(f) Dispositive motions. Dispositive mo-
tions are governed by §§ 747.29 and
747.30.

§ 747.24 Scope of document discovery.
(a) Limits on discovery. (1) Subject to

the limitations set out in paragraphs
(b), (c), and (d) of this section, a party
to a proceeding under this subpart may
obtain document discovery by serving
a written request to produce docu-
ments. For purposes of a request to
produce documents, the term ‘‘docu-
ments’’ may be defined to include
drawings, graphs, charts, photographs,
recordings, data stored in electronic
form, and other data compilations from
which information can be obtained, or
translated, if necessary, by the parties
through detection devices into reason-
ably usable form, as well as written
material of all kinds.

(2) Discovery by use of deposition is
governed by subpart I of this part.

(3) Discovery by use of interrog-
atories is not permitted.
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(b) Relevance. A party may obtain
document discovery regarding any
matter, not privileged, that has mate-
rial relevance to the merits of the
pending action. Any request to produce
documents that calls for irrelevant ma-
terial, that is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
that seeks to obtain privileged docu-
ments will be denied or modified. A re-
quest is unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome
if, among other things, it fails to in-
clude justifiable limitations on the
time period covered and the geographic
locations to be searched, the time pro-
vided to respond in the request is inad-
equate, or the request calls for copies
of documents to be delivered to the re-
questing party and fails to include the
requester’s written agreement to pay
in advance for the copying, in accord-
ance with § 747.25.

(c) Privileged matter. Privileged docu-
ments are not discoverable. Privileges
include the attorney-client privilege,
work-product privilege, any govern-
ment’s or government agency’s delib-
erative-process privilege, and any other
privileges the Constitution, any appli-
cable act of Congress, or the principles
of common law provide.

(d) Time limits. All discovery, includ-
ing all responses to discovery requests,
shall be completed at least 20 days
prior to the date scheduled for the
commencement of the hearing, except
as provided in the Local Rules. No ex-
ceptions to this time limit shall be per-
mitted, unless the administrative law
judge finds on the record that good
cause exists for waiving the require-
ments of this paragraph.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28026, June 4, 1996]

§ 747.25 Request for document discov-
ery from parties.

(a) General rule. Any party may serve
on any other party a request to
produce for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. The re-
quest must identify the documents to
be produced either by individual item
or by category, and must describe each
item and category with reasonable par-

ticularity. Documents must be pro-
duced as they are kept in the usual
course of business or must be organized
to correspond with the categories in
the request.

(b) Production or copying. The request
must specify a reasonable time, place,
and manner for production and per-
forming any related acts. In lieu of in-
specting the documents, the requesting
party may specify that all or some of
the responsive documents be copied
and the copies delivered to the request-
ing party. If copying of fewer than 250
pages is requested, the party to whom
the request is addressed shall bear the
cost of copying and shipping charges. If
a party requests 250 pages or more of
copying, the requesting party shall pay
for the copying and shipping charges.
Copying charges are the current per-
page copying rate imposed by 12 CFR
792.5(b) implementing the Freedom of
Information Act (5 U.S.C. 552). The
party to whom the request is addressed
may require payment in advance before
producing the documents.

(c) Obligation to update responses. A
party who has responded to a discovery
request with a response that was com-
plete when made is not required to sup-
plement the response to include docu-
ments thereafter acquired, unless the
responding party learns that:

(1) The response was materially in-
correct when made; or

(2) The response, though correct
when made, is no longer true and a fail-
ure to amend the response is, in sub-
stance, a knowing concealment.

(d) Motions to limit discovery. (1) Any
party that objects to a discovery re-
quest may, within ten days of being
served with such request, file a motion
in accordance with the provisions of
§ 747.23 to strike or otherwise limit the
request. If an objection is made to only
a portion of an item or category in a
request, the portion objected to shall
be specified. Any objections not made
in accordance with this paragraph and
§ 747.23 are waived.

(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written re-
sponse within five days of service of
the motion. No other party may file a
response.
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(e) Privilege. At the time other docu-
ments are produced, the producing
party must reasonably identify all doc-
uments withheld on the grounds of
privilege and must produce a state-
ment of the basis for the assertion of
privilege. When similar documents
that are protected by deliberative proc-
ess, attorney work-product, or attor-
ney-client privilege are voluminous,
these documents may be identified by
category instead of by individual docu-
ment. The administrative law judge re-
tains discretion to determine when the
identification by category is insuffi-
cient.

(f) Motions to compel production. (1) If
a party withholds any documents as
privileged or fails to comply fully with
a discovery request, the requesting
party may, within ten days of the as-
sertion of privilege or of the time the
failure to comply becomes known to
the requesting party, file a motion in
accordance with the provisions of
§ 747.23 for the issuance of a subpoena
compelling production.

(2) The party who asserted the privi-
lege or failed to comply with the re-
quest may file a written response to a
motion to compel within five days of
service of the motion. No other party
may file a response.

(g) Ruling on motions. After the time
for filing responses pursuant to this
section has expired, the administrative
law judge shall rule promptly on all
motions filed pursuant to this section.
If the administrative law judge deter-
mines that a discovery request, or any
of its terms, calls for irrelevant mate-
rial, is unreasonable, oppressive, exces-
sive in scope, unduly burdensome, or
repetitive of previous requests, or
seeks to obtain privileged documents,
he or she may deny or modify the re-
quest, and may issue appropriate pro-
tective orders, upon such conditions as
justice may require. The pendency of a
motion to strike or limit discovery or
to compel production is not a basis for
staying or continuing the proceeding,
unless otherwise ordered by the admin-
istrative law judge. Notwithstanding
any other provision in this part, the
administrative law judge may not re-
lease, or order a party to produce, doc-
uments withheld on grounds of privi-
lege if the party has stated to the ad-

ministrative law judge its intention to
file a timely motion for interlocutory
review of the administrative law
judge’s order to produce the docu-
ments, and until the motion for inter-
locutory review has been decided.

(h) Enforcing discovery subpoenas. If
the administrative law judge issues a
subpoena compelling production of doc-
uments by a party, the subpoenaing
party may, in the event of noncompli-
ance and to the extent authorized by
applicable law, apply to any appro-
priate United States district court for
an order requiring compliance with the
subpoena. A party’s right to seek court
enforcement of a subpoena shall not in
any manner limit the sanctions that
may be imposed by the administrative
law judge against a party who fails to
produce subpoenaed documents.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28026, June 4, 1996; 61 FR 45876, Aug. 30,
1996]

§ 747.26 Document subpoenas to non-
parties.

(a) General rules. (1) Any party may
apply to the administrative law judge
for the issuance of a document discov-
ery subpoena addressed to any person
who is not a party to the proceeding.
The application must contain a pro-
posed document subpoena and a brief
statement showing the general rel-
evance and reasonableness of the scope
of documents sought. The subpoenaing
party shall specify a reasonable time,
place, and manner for making produc-
tion in response to the document sub-
poena.

(2) A party shall only apply for a doc-
ument subpoena under this section
within the time period during which
such party could serve a discovery re-
quest under § 747.24(d). The party ob-
taining the document subpoena is re-
sponsible for serving it on the subpoe-
naed person and for serving copies on
all parties. Document subpoenas may
be served in any state, territory, or
possession of the United States, the
District of Columbia, or as otherwise
provided by law.

(3) The administrative law judge
shall promptly issue any document
subpoena requested pursuant to this
section. If the administrative law judge
determines that the application does
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not set forth a valid basis for the
issuance of the subpoena, or that any
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue
the subpoena or may issue it in a modi-
fied form upon such conditions as may
be consistent with the Uniform Rules.

(b) Motion to quash or modify. (1) Any
person to whom a document subpoena
is directed may file a motion to quash
or modify such subpoena, accompanied
by a statement of the basis for quash-
ing or modifying the subpoena. The
movant shall serve the motion on all
parties, and any party may respond to
such motion within ten days of service
of the motion.

(2) Any motion to quash or modify a
document subpoena must be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§ 747.25(d), and during the same time
limits during which such an objection
could be filed.

(c) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the administra-
tive law judge which directs compli-
ance with all or any portion of a docu-
ment subpoena, the subpoenaing party
or any other aggrieved party may, to
the extent authorized by applicable
law, apply to an appropriate United
States district court for an order re-
quiring compliance with so much of the
document subpoena as the administra-
tive law judge has not quashed or
modified. A party’s right to seek court
enforcement of a document subpoena
shall in no way limit the sanctions
that may be imposed by the adminis-
trative law judge on a party who in-
duces a failure to comply with subpoe-
nas issued under this section.

§ 747.27 Deposition of witness unavail-
able for hearing.

(a) General rules. (1) If a witness will
not be available for the hearing, a
party desiring that witness’ testimony
for the record may apply in accordance
with the procedures set forth in para-
graph (a)(2) of this section, to the ad-
ministrative law judge for the issuance
of a subpoena, including a subpoena
duces tecum, requiring the attendance

of the witness at a deposition. The ad-
ministrative law judge may issue a
deposition subpoena under this section
upon showing that:

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the hearing because of age, sick-
ness or infirmity, or will otherwise be
unavailable;

(ii) The witness’ unavailability was
not procured or caused by the subpoe-
naing party;

(iii) The testimony is reasonably ex-
pected to be material; and

(iv) Taking the deposition will not
result in any undue burden to any
other party and will not cause undue
delay of the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposi-
tion is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
witness to be deposed at any place
within the country in which that wit-
ness resides or has a regular place of
employment or such other convenient
place as the administrative law judge
shall fix.

(3) Any requested subpoena that sets
forth a valid basis for its issuance must
be promptly issued, unless the adminis-
trative law judge on his or her own mo-
tion, requires a written response or re-
quires attendance at a conference con-
cerning whether the requested sub-
poena should be issued.

(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the administra-
tive law judge orders otherwise, no dep-
osition under this section shall be
taken on fewer than ten days’ notice to
the witness and all parties. Deposition
subpoenas may be served in any state,
territory, possession of the United
States, or the District of Columbia, on
any person or company doing business
in any state, territory, possession of
the United States, or the District of
Columbia, or as otherwise permitted by
law.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
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deposition subpoena issued under this
section may file a motion with the ad-
ministrative law judge to quash or
modify the subpoena prior to the time
for compliance specified in the sub-
poena, but not more than ten days
after service of the subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must accom-
pany the motion. The motion must be
served on all parties.

(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn, and
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short
form, stating the grounds for the objec-
tion. Failure to object to questions or
documents is not deemed a waiver ex-
cept where the ground for the objection
might have been avoided if the objec-
tion had been timely presented. All
questions, answers, and objections
must be recorded.

(2) Any party may move before the
administrative law judge for an order
compelling the witness to answer any
questions the witness has refused to
answer or submit any evidence the wit-
ness has refused to submit during the
deposition.

(3) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
order of the administrative law judge
which directs compliance with all or
any portion of a deposition subpoena
under paragraph (b) or (c)(3) of this sec-
tion, the subpoenaing party or other
aggrieved party may, to the extent au-
thorized by applicable law, apply to an
appropriate United States district
court for an order requiring compliance
with the portions of the subpoena that
the administrative law judge has or-
dered enforced. A party’s right to seek
court enforcement of a deposition sub-
poena in no way limits the sanctions

that may be imposed by the adminis-
trative law judge on a party who fails
to comply with, or procures a failure to
comply with, a subpoena issued under
this section.

§ 747.28 Interlocutory review.
(a) General rule. The NCUA Board

may review a ruling of the administra-
tive law judge prior to the certification
of the record to the NCUA Board only
in accordance with the procedures set
forth in this section and § 747.23.

(b) Scope of review. The NCUA Board
may exercise interlocutory review of a
ruling of the administrative law judge
if the NCUA Board finds that:

(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a dif-
ference of opinion;

(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the
ruling at the conclusion of the proceed-
ing would be an inadequate remedy; or

(4) Subsequent modification of the
ruling would cause unusual delay or ex-
pense.

(c) Procedure. Any request for inter-
locutory review shall be filed by a
party with the administrative law
judge within ten days of his or her rul-
ing and shall otherwise comply with
§ 747.23. Any party may file a response
to a request for interlocutory review in
accordance with § 747.23(d). Upon the
expiration of the time for filing all re-
sponses, the administrative law judge
shall refer the matter to the NCUA
Board for final disposition.

(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the NCUA Board under this section sus-
pends or stays the proceeding unless
otherwise ordered by the administra-
tive law judge or the NCUA Board.

§ 747.29 Summary disposition.
(a) In general. The administrative law

judge shall recommend that the NCUA
Board issue a final order granting a
motion for summary disposition if the
undisputed pleaded facts, admissions,
affidavits, stipulations, documentary
evidence, matters as to which official
notice may be taken, and any other
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evidentiary materials properly submit-
ted in connection with a motion for
summary disposition show that:

(1) There is no genuine issue as to
any material fact; and

(2) The moving part is entitled to a
decision in its favor as a matter of law.

(b) Filing of motions and responses. (1)
Any party who believes that there is no
genuine issue of material fact to be de-
termined and that he or she is entitled
to a decision as a matter of law may
move at any time for summary disposi-
tion in its favor of all or any part of
the proceeding. Any party, within 20
days after service of such a motion, or
within such time period as allowed by
the administrative law judge, may file
a response to such motion.

(2) A motion for summary disposition
must be accompanied by a statement of
the material facts as to which the mov-
ing party contends there is no genuine
issue. Such motion must be supported
by documentary evidence, which may
take the form of admissions in plead-
ings, stipulations, depositions, inves-
tigatory depositions, transcripts, affi-
davits and any other evidentiary mate-
rials that the moving party contends
support his or her position. The motion
must also be accompanied by a brief
containing the points and authorities
in support of the contention of the
moving party. Any party opposing a
motion for summary disposition must
file a statement setting forth those
material facts as to which he or she
contends a genuine dispute exists. Such
opposition must be supported by evi-
dence of the same type as that submit-
ted with the motion for summary dis-
position and a brief containing the
points and authorities in support of the
contention that summary disposition
would be inappropriate.

(c) Hearing on motion. At the request
of any party or on his or her own mo-
tion, the administrative law judge may
hear oral argument on the motion for
summary disposition.

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the ad-
ministrative law judge shall determine
whether the moving party is entitled
to summary disposition. If the admin-
istrative law judge determines that
summary disposition is warranted, the

administrative law judge shall submit
a recommended decision to that effect
to the NCUA Board. If the administra-
tive law judge finds that no party is en-
titled to summary disposition, he or
she shall make a ruling denying the
motion.

§ 747.30 Partial summary disposition.

If the administrative law judge deter-
mines that a party is entitled to sum-
mary disposition as to certain claims
only, he or she shall defer submitting a
recommended decision as to those
claims. A hearing on the remaining
issues must be ordered. Those claims
for which the administrative law judge
has determined that summary disposi-
tion is warranted will be addressed in
the recommended decision filed at the
conclusion of the hearing.

§ 747.31 Scheduling and prehearing
conferences.

(a) Scheduling conference. Within 30
days of service of the notice or order
commencing a proceeding or such order
time as parties may agree, the admin-
istrative law judge shall direct counsel
for all parties to meet with him or her
in person at a specified time and place
prior to the hearing or to confer by
telephone for the purpose of scheduling
the recourse and conduct of the pro-
ceeding. This meeting or telephone
conference is called a ‘‘scheduling con-
ference.’’ The identification of poten-
tial witnesses, the time for and manner
of discovery, and the exchange of any
prehearing materials including witness
lists, statements of issues, stipula-
tions, exhibits and any other materials
may also be determined at the schedul-
ing conference.

(b) Prehearing conferences. The admin-
istrative law judge may, in addition to
the scheduling conference, on his or
her own motion or at the request of
any party, direct counsel for the par-
ties to meet with him or her (in person
or by telephone) at a prehearing con-
ference to address any or all of the fol-
lowing:

(1) Simplification and clarification of
the issues;

(2) Stipulations, admissions of fact,
and the contents, authenticity and ad-
missibility into evidence of documents;
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(3) Matters of which official notice
may be taken;

(4) Limitation of the number of wit-
nesses;

(5) Summary disposition of any or all
issues;

(6) Resolution of discovery issues or
disputes;

(7) Amendments to pleadings; and
(8) Such other matters as may aid in

the orderly disposition of the proceed-
ing.

(c) Transcript. The administrative law
judge, in his or her discretion, may re-
quire that a scheduling or prehearing
conference be recorded by a court re-
porter. A transcript of the conference
and any materials filed, including or-
ders, becomes part of the record of the
proceeding. A party may obtain a copy
of the transcript at its expense.

(d) Scheduling or prehearing orders. At
or within a reasonable time following
the conclusion of the scheduling con-
ference or any prehearing conference,
the administrative law judge shall
serve on each party an order setting
forth any agreements reached and any
procedural determinations made.

§ 747.32 Prehearing submissions.
(a) Within the time set by the admin-

istrative law judge, but in no case later
than 14 days before the start of the
hearing, each party shall serve on
every other party, his or her:

(1) Prehearing statement;
(2) Final list of witnesses to be called

to testify at the hearing, including
name and address of each witness and a
short summary of the expected testi-
mony of each witness;

(3) List of the exhibits to be intro-
duced at the hearing along with a copy
of each exhibit; and

(4) Stipulations of fact, if any.
(b) Effect of failure to comply. No wit-

ness may testify and no exhibits may
be introduced at the hearing if such
witness or exhibit is not listed in the
prehearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.

§ 747.33 Public hearings.
(a) General rule. All hearings shall be

open to the public, unless the NCUA
Board, in its discretion, determines
that holding an open hearing would be

contrary to the public interest. Within
20 days of service of the notice, any re-
spondent may file with the NCUA
Board a request for a private hearing,
and any party may file a reply to such
a request. A party must serve on the
administrative law judge a copy of any
request or reply the party files with
the NCUA Board. The form of, and pro-
cedure for, these requests and replies
are governed by § 747.23. A party’s fail-
ure to file a request or a reply con-
stitutes a waiver of any objections re-
garding whether the hearing will be
public or private.

(b) Filing document under seal. En-
forcement Counsel, in his or her discre-
tion, may file any document or part of
a document under seal if disclosure of
the document would be contrary to the
public interest. The administrative law
judge shall take all appropriate steps
to preserve the confidentiality of such
documents or parts thereof, including
closing portions of the hearing to the
public.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 61 FR 28027, June 4, 1996]

§ 747.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of a
party showing general relevance and
reasonableness of scope of the testi-
mony or other evidence sought, the ad-
ministrative law judge may issue a
subpoena or a subpoena duces tecum re-
quiring the attendance of a witness at
the hearing or the production of docu-
mentary or physical evidence at the
hearing. The application for a hearing
subpoena must also contain a proposed
subpoena specifying the attendance of
a witness or the production of evidence
from any state, territory, or possession
of the United States, the District of
Columbia, or as otherwise provided by
law at any designated place where the
hearing is being conducted. The party
making the application shall serve a
copy of the application and the pro-
posed subpoena on every other party.

(2) A party may apply for a hearing
subpoena at any time before the com-
mencement of a hearing. During a
hearing, a party may make an applica-
tion for a subpoena orally on the
record before the administrative law
judge.
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(3) The administrative law judge
shall promptly issue any hearing sub-
poena requested pursuant to this sec-
tion. If the administrative law judge
determines that the application does
not set forth a valid basis for the
issuance of the subpoena, or that any
of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly bur-
densome, he or she may refuse to issue
the subpoena or may issue it in a modi-
fied form upon any conditions consist-
ent with this subpart. Upon issuance by
the administrative law judge, the party
making the application shall serve the
subpoena on the person named in the
subpoena and on each party.

(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a mo-
tion to quash or modify the subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the per-
son named in the subpoena. Any party
may respond to the motion within ten
days of service of the motion.

(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but not more than ten
days after the date of service of the
subpoena upon the movant.

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or any order of the administrative
law judge which directs compliance
with all or any portion of a document
subpoena, the subpoenaing party or
any other aggrieved party may seek
enforcement of the subpoena pursuant
to § 747.26(c).

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28027, June 4, 1996]

§ 747.35 Conduct of hearings.
(a) General rules. (1) Hearings shall be

conducted so as to provide a fair and
expeditious presentation of the rel-
evant disputed issues. Each party has
the right to present its case or defense
by oral and documentary evidence and
to conduct such cross examination as
may be required for full disclosure of
the facts.

(2) Order of hearing. Enforcement
Counsel shall present its case-in-chief

first, unless otherwise ordered by the
administrative law judge, or unless
otherwise expressly specified by law or
regulation. Enforcement Counsel shall
be the first party to present an opening
statement and a closing statement, and
may make a rebuttal statement after
the respondent’s closing statement. If
there are multiple respondents, re-
spondents may agree among them-
selves as to their order of presentation
of their cases, but if they do not agree
the administrative law judge shall fix
the order.

(3) Examination of witnesses. Only one
counsel for each party may conduct an
examination of a witness, except that
in the case of extensive direct exam-
ination, the administrative law judge
may permit more than one counsel for
the party presenting the witness to
conduct the examination. A party may
have one counsel conduct the direct ex-
amination and another counsel conduct
re-direct examination of a witness, or
may have one counsel conduct the
cross examination of a witness and an-
other counsel conduct the re-cross ex-
amination of a witness.

(4) Stipulations. Unless the adminis-
trative law judge directs otherwise, all
stipulations of fact and law previously
agreed upon by the parties, and all doc-
uments, the admissibility of which
have been previously stipulated, will be
admitted into evidence upon com-
mencement of the hearing.

(b) Transcript. The hearing must be
recorded and transcribed. The reporter
will make the transcript available to
any party upon payment by that party
to the reporter of the cost of the tran-
script. The administrative law judge
may order the record corrected, either
upon motion to correct, upon stipula-
tion of the parties, or following notice
to the parties upon the administrative
law judge’s own motion.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28027, June 4, 1996]

§ 747.36 Evidence.
(a) Admissibility. (1) Except as is oth-

erwise set forth in this section, rel-
evant, material, and reliable evidence
that is not unduly repetitive is admis-
sible to the fullest extent authorized
by the Administrative Procedure Act
and other applicable law.
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(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to this subpart.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be
inadmissible in a proceeding conducted
pursuant to this subpart if such evi-
dence is relevant, material, reliable
and not unduly repetitive.

(b) Official notice. (1) Official notice
may be taken of any material fact
which may be judicially noticed by a
United States district court and any
material information in the official
public records of any Federal or state
government agency.

(2) All matters officially noticed by
the administrative law judge or NCUA
Board shall appear on the record.

(3) If official notice is requested or
taken of any material fact, the parties,
upon timely request, shall be afforded
an opportunity to object.

(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (a) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection
or visitation, prepared by an appro-
priate Federal financial institution
regulatory agency or by a state regu-
latory agency, is admissible either
with or without a sponsoring witness.

(3) Witnesses may use existing or
newly created charts, exhibits, cal-
endars, calculations, outlines or other
graphic material to summarize, illus-
trate, or simplify the presentation of
testimony. Such materials may, sub-
ject to the administrative law judge’s
discretion, be used with or without
being admitted into evidence.

(d) Objections. (1) Objections to the
admissibility of evidence must be time-
ly made and rulings on all objections
must appear on the record.

(2) When an objection to a question
or line of questioning propounded to a
witness is sustained, the examining
counsel may make a specific proffer on
the record of what he or she expected
to prove by the expected testimony of

the witness, either by representation of
counsel or by direct interrogation of
the witness.

(3) The administrative law judge
shall retain rejected exhibits, ade-
quately marked for identification, for
the record, and transmit such exhibits
to the NCUA Board.

(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact
or the authentication of any relevant
documents. Such stipulations must be
received in evidence at a hearing, and
are binding on the parties with respect
to the matters therein stipulated.

(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing, and that witness has tes-
tified in a deposition to which all par-
ties in a proceeding had notice and an
opportunity to participate, a party
may offer as evidence all or any part of
the transcript of the deposition, includ-
ing deposition exhibits, if any.

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
depositions, the administrative law
judge may, on that basis, limit the ad-
missibility of the deposition in any
manner that justice requires.

(3) Only those portions of a deposi-
tion received in evidence at the hear-
ing constitute a part of the record.

§ 747.37 Post-hearing filings.
(a) Proposed findings and conclusions

and supporting briefs. (1) Using the same
method of service for each party, the
administrative law judge shall serve
notice upon each party that the cer-
tified transcript, together with all
hearing exhibits and exhibits intro-
duced but not admitted into evidence
at the hearing, has been filed. Any
party may file with the administrative
law judge proposed findings of fact,
proposed conclusions of law, and a pro-
posed order within 30 days following
service of this notice by the adminis-
trative law judge or within such longer
period as may be ordered by the admin-
istrative law judge.
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(2) Proposed findings and conclusions
must be supported by citation to any
relevant portions of the record. A post-
hearing brief may be filed in support of
proposed findings and conclusions, ei-
ther as part of the same document or
in a separate document. Any party who
fails to file timely with the adminis-
trative law judge any proposed finding
or conclusion is deemed to have waived
the right to raise in any subsequent fil-
ing or submission any issue not ad-
dressed in such party’s proposed find-
ing or conclusion.

(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
which the parties’ proposed findings,
conclusions, and order are due. Reply
briefs must be strictly limited to re-
sponding to new matters, issues, or ar-
guments raised in another party’s pa-
pers. A party who has not filed pro-
posed findings of fact and conclusions
of law or a post-hearing brief may not
file a reply brief.

(c) Simultaneous filing required. The
administrative law judge shall not
order the filing by any party of any
brief or reply brief in advance of the
other party’s filing of its brief.

[56 FR 37767, Aug. 8, 1991, as amended at 61
FR 28027, June 4, 1996]

§ 747.38 Recommended decision and
filing of record.

(a) Filing of recommended decision and
record. Within 45 days after expiration
of the time allowed for filing reply
briefs under § 747.37(b), the administra-
tive law judge shall file with and cer-
tify to the NCUA Board, for decision,
the record of the proceeding. The
record must include the administrative
law judge’s recommended decision, rec-
ommended findings of fact, rec-
ommended conclusions of law, and pro-
posed order; all prehearing and hearing
transcripts, exhibits, and rulings; and
the motions, briefs, memoranda, and
other supporting papers filed in con-
nection with the hearing. The adminis-
trative law judge shall serve upon each
party the recommended decision, find-
ings, conclusions, and proposed order.

(b) Filing of index. At the same time
the administrative law judge files with
and certifies to the NCUA Board for
final determination the record of the
proceeding, the administrative law

judge shall furnish to the NCUA Board
a certified index of the entire record of
the proceeding. The certified index
shall include, at a minimum, an entry
for each paper, document or motion
filed with the administrative law judge
in the proceeding, the date of the fil-
ing, and the identity of the filer. The
certified index shall also include an ex-
hibit index containing, at a minimum,
an entry consisting of exhibit number
and title or description for: Each ex-
hibit introduced and admitted into evi-
dence at the hearing; each exhibit in-
troduced but not admitted into evi-
dence at the hearing; each exhibit in-
troduced and admitted into evidence
after the completion of the hearing;
and each exhibit introduced but not ad-
mitted into evidence after the comple-
tion of the hearing.

[61 FR 28027, June 4, 1996]

§ 747.39 Exceptions to recommended
decision.

(a) Filing exceptions. Within 30 days
after service of the recommended deci-
sion, findings, conclusions, and pro-
posed order under § 747.38, a party may
file with the NCUA Board written ex-
ceptions to the administrative law
judge’s recommended decision, find-
ings, conclusions or proposed order, to
the admission or exclusion of evidence,
or to the failure of the administrative
law judge to make a ruling proposed by
a party. A supporting brief may be filed
at the time the exceptions are filed, ei-
ther as part of the same document or
in a separate document.

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.

(2) No exception need be considered
by the NCUA Board if the party taking
exception had an opportunity to raise
the same objection, issue, or argument
before the administrative law judge
and failure to do so.

(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in, or omissions from, the ad-
ministrative law judge’s recommenda-
tions to which that party takes excep-
tion.
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(2) All exceptions and briefs in sup-
port of exceptions must set forth page
or paragraph references to the specific
parts of the administrative law judge’s
recommendations to which exception is
taken, the page or paragraph ref-
erences to those portions of the record
relied upon to support each exception,
and the legal authority relied upon to
support each exception.

§ 747.40 Review by the NCUA Board.
(a) Notice of submission to NCUA

Board. When the NCUA Board deter-
mines that the record in the proceeding
is complete, the NCUA Board shall
serve notice upon the parties that the
proceedings has been submitted to the
NCUA Board for final decision.

(b) Oral argument before NCUA Board.
Upon the initiative of the NCUA Board
or on the written request of any party
filed with the NCUA Board within the
time for filing exceptions, the NCUA
Board may order and hear oral argu-
ment on the recommended findings,
conclusions, decision, and order of the
administrative law judge. A written re-
quest by a party must show good cause
for oral argument and state reasons
why arguments cannot be presented
adequately in writing. A denial of a re-
quest for oral argument may be set
forth in the NCUA Board’s final deci-
sion. Oral argument before the NCUA
Board must be on the record.

(c) Final Decision of NCUA Board. (1)
Decisional employees may advise and
assist the NCUA Board in the consider-
ation and disposition of the case. The
final decision of the NCUA Board will
be based upon review of the entire
record of the proceeding, except that
the NCUA Board may limit the issues
to be reviewed to those findings and
conclusions to which opposing argu-
ments or exceptions have been filed by
the parties.

(2) The NCUA Board shall render a
final decision within 90 days after noti-
fication of the parties that the case has
been submitted for final decision, or 90
days after oral argument, whichever is
later, unless the NCUA Board orders
that the action or any aspect thereof
be remanded to the administrative law
judge for further proceedings. Copies of
the final decision and order of the
NCUA Board shall be served upon each

party to the proceeding, upon other
persons required by statute, and, if di-
rected by the NCUA Board or required
by statute, upon any appropriate state
or Federal supervisory authority.

§ 747.41 Stays pending judicial review.

The commencement of proceedings
for judicial review of a final decision
and order of the NCUA Board may not,
unless specifically ordered by the
NCUA Board or a reviewing court, op-
erate as a stay of any order issued by
the NCUA Board. The NCUA Board
may, in its discretion, and on such
terms as it finds just, stay the effec-
tiveness of all or any part of its order
pending a final decision on a petition
for review of that order.

Subpart B—Local Rules of Practice
and Procedure

§ 747.100 Discovery limitations.

(a) Parties to a proceeding set forth
either at § 747.1 of subpart A or in sub-
part C, E or G of this part may obtain
discovery only through the production
of documents. No other form of discov-
ery shall be allowed.

(b) In the event that a person produc-
ing documents pursuant to a document
subpoena is permitted to be deposed,
all questioning shall be strictly limited
to the identification of documents pro-
duced by that person and a reasonable
examination to determine whether the
subpoenaed person made an adequate
search for, and has produced, all sub-
poenaed documents.

Subpart C—Local Rules and Pro-
cedures Applicable to Pro-
ceedings for the Involuntary
Termination of Insured Status

§ 747.201 Scope.

Under the authority of section 206(b)
of the Act (12 U.S.C. 1786(b)), the NCUA
Board may terminate the insured sta-
tus of an insured credit union upon the
grounds set forth therein and enumer-
ated in § 747.202. The procedure for ter-
minating the insured status of an in-
sured credit union as therein pre-
scribed will be followed and hearings
required thereunder will be conducted
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in accordance with the rules and proce-
dures set forth in this subpart and sub-
part A of this part. To the extent any
rule or procedure of subpart A is incon-
sistent with a rule or procedure pre-
scribed in this subpart C, subpart C
shall control.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.202 Grounds for termination of
insurance.

The NCUA Board may institute pro-
ceedings to terminate the insured sta-
tus of an insured credit union whenever
it determines that an insured credit
union is:

(a) Engaging or has engaged in unsafe
or unsound practices in conducting its
business;

(b) In unsafe or unsound condition to
continue as an insured credit union; or

(c) Violating or has violated any ap-
plicable law, rule, regulation, order,
written condition imposed by the
NCUA Board in response to any appli-
cation or request of the credit union,
or any written agreement entered into
with the NCUA Board.

§ 747.203 Notice of charges.
(a) Whenever the NCUA Board deter-

mines that grounds for termination of
insured status exists, it will, for the
purpose of securing correction of er-
rant or illegal conditions, serve a no-
tice of charges upon the concerned
credit union. This notice will contain a
statement describing the unsafe or un-
sound practices, condition or the rel-
evant violations.

(b) In the case of an insured State-
chartered credit union, the NCUA
Board shall send a copy of the Notice of
Charges to the appropriate State au-
thority, if any, having supervision over
the credit union.

§ 747.204 Notice of intention to termi-
nate insured status.

Unless correction of the practices,
condition, or violations set forth in the
Notice of Charges is made within 120
days after service of such statement, or
within a shorter period of not less than
20 days after such service as the NCUA
Board may require in any case where it
determines that the insurance risk
with respect to such credit union could

be unduly jeopardized by further delay
or as the appropriate State supervisory
authority shall require in the case of
an insured State-chartered credit
union, the Board, if it determines to
proceed further, shall give to the credit
union not less than 30 days written no-
tice of its intent to terminate the sta-
tus of the credit union as an insured
credit union. The notice shall contain a
statement of the facts constituting the
alleged unsafe or unsound practices or
conditions or violations on which a
hearing will be held. Such hearing shall
commence not earlier than 30 days nor
later than 60 days after the date of
service of such notice upon the credit
union, unless an earlier or later date is
set by the NCUA Board at the request
of the credit union.

§ 747.205 Order terminating insured
status.

If, upon the record of the hearing
held pursuant to § 747.204, the NCUA
Board finds that any unsafe or unsound
practice or condition or violation spec-
ified in the notice has been established
and has not been corrected within the
time prescribed under § 747.204, the
NCUA Board may issue and serve upon
the credit union an order terminating
its status as an insured credit union on
a date subsequent to the date of such
finding and subsequent to the expira-
tion of the time specified in the Notice.

§ 747.206 Consent to termination of in-
sured status.

Unless the credit union appears at
the hearing designated in the notice of
hearing by a duly authorized represent-
ative, it will be deemed to have con-
sented to the termination of its status
as an insured credit union. In the event
the credit union fails to so appear at
such hearing, the administrative law
judge shall forthwith report the matter
to the NCUA Board and the NCUA
Board may thereupon issue an order
terminating the credit union’s insured
status.

§ 747.207 Notice of termination of in-
sured status.

Prior to the effective date of the ter-
mination of the insured status of an in-
sured credit union under section 206(b)
of the Act (12 U.S.C. 1786(b)) and at
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such time as the Board shall specify,
the credit union shall mail to each
member at his or her last address of
record on the books of the credit union,
and publish in not less than two issues
of a local newspaper of general circula-
tion, notices of the termination of its
insured status, and the credit union
shall furnish the NCUA Board with
proof of publication of such notice. The
notice shall be as follows:

NOTICE

(Date)
1. The status of the lll as an insured

credit union under the provisions of the Fed-
eral Credit Union Act, will terminate as of
the close of business on the ll day of ll;

2. Any deposits made by you after that
date, either new deposits or additions to ex-
isting accounts, will not be insured by the
National Credit Union Administration;

3. Accounts in the credit union on the ll

day of ll, ll up to a maximum of $100,000
for each member, will continue to be insured,
as provided by the Federal Credit Union Act,
for one (1) years after the close of business
on the ll day of ll, ll: Provided, how-
ever, That any withdrawals after the close of
business on the day of ll, ll; will reduce
the insurance coverage by the amount of
such withdrawals.
(Name of Credit Union)
(Address)

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.208 Duties after termination.
(a) After the termination of the in-

sured status of any credit union under
section 206(b) of the Act (12 U.S.C.
1786(b)), insurance of its member ac-
counts to the extent they were insured
on the effective date of such termi-
nation, less any amounts thereafter
withdrawn which reduce the accounts
below the amount covered by insurance
on the effective date of such termi-
nation, shall continue for a period of
one year, but no shares issued by the
credit union or deposits made after the
date of such termination shall be in-
sured by the NCUA Board.

(b) The credit union shall continue to
pay premiums to the NCUA Board dur-
ing such period and the Board shall
have the right to examine the credit
union from time to time during the pe-
riod. The credit union shall, in all
other respects, be subject to the duties
and obligations of an insured credit

union during the one year period. If the
credit union is closed for liquidation
within this period, the Board shall
have the same powers and rights with
respect to such credit union as in the
case of an insured credit union.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

Subpart D—Local Rules and Pro-
cedures Applicable to Sus-
pensions and Prohibitions
Where Felony Charged

§ 747.301 Scope.
The rules and procedures set forth in

this subpart are applicable to informal
proceedings conducted by the NCUA
Board, or a Presiding Officer des-
ignated by the Board, pursuant to sec-
tion 206(i) of the Act (12 U.S.C. 1786(i)),
to suspend, remove and/or prohibit
from office or from further participa-
tion any institution-affiliated party of
an insured credit union who:

(a) Is charged in a state, Federal or
territorial information or indictment
or complaint with committing or par-
ticipating in a crime involving dishon-
esty or breach of trust, which crime is
punishable by imprisonment for a term
exceeding one year under state or Fed-
eral law; or

(b) Enters a pretrial diversion or
other similar program as result of
being charged in such information or
indictment or complaint with partici-
pating or committing such crime; or

(c) Is convicted of such crime.
Subpart A of this part does not apply
to proceedings under this subpart.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.302 Rules of practice; remainder
of board of directors.

Except as otherwise specifically pro-
vided in this subpart, the following
provisions shall apply to proceedings
conducted under this subpart:

(a)(1) Power of attorney and notice of
appearance. Any person who is a mem-
ber in good standing of the bar of the
highest court of any State, possession,
territory, Commonwealth, or the Dis-
trict of Columbia may represent others
before the NCUA Board or Presiding
Officer designated by the NCUA Board
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upon filing with the NCUA Board a
written declaration that he or she is
currently qualified as provided by this
paragraph, and is authorized to rep-
resent the particular party or whose
behalf he acts. Any other person desir-
ing to appear before or transact busi-
ness with the NCUA Board in a rep-
resentative capacity may be required
to file with the NCUA Board a power of
attorney showing his or her authority
to act in such capacity, and he or she
may be required to show to the satis-
faction of the NCUA Board the he or
she has the requisite qualifications. At-
torneys and representatives of parties
to proceedings shall file a written no-
tice of appearance with the NCUA
Board or with the Presiding Officer
designated by the NCUA Board.

(2) Summary suspension. Contemp-
tuous conduct by any person at an ar-
gument before the NCUA Board or at
the hearing before a Presiding Officer
shall be grounds for exclusion there-
from and suspension for the duration of
the argument or hearing.

(b)(1) Notice of hearing. Whenever a
hearing within the scope of this sub-
part is ordered by the NCUA Board, a
notice of hearing shall be given by the
NCUA Board to the party afforded the
hearing and to any appropriate state
supervisory authority. The notice shall
state the time, place, and nature of the
hearing and the legal authority and ju-
risdiction under which the hearing is
to be held, and shall contain a state-
ment of the matters of fact or law con-
stituting the grounds for the hearing.
It shall be delivered by personal serv-
ice, by registered or certified mail to
the last known address, or by other ap-
propriate means, not later than 30 nor
earlier than 60 days before the hearing.

(2) Party. The term ‘‘party’’ means a
person or agency named or admitted as
a party, or any person or agency who
has filed a written request and is enti-
tled as of right to be admitted as a
party; but a person or agency may be
admitted for a limited purpose.

(c)(1) Computation of time. In comput-
ing any period of time prescribed or al-
lowed by this subpart, the date of the
act, event or default from which the
designated period of time begins to run
is not to be included. The last day so
computed shall be included, unless it is

a Saturday, Sunday or legal holiday in
the District of Columbia, in which
event the period shall run until the end
of the next day which is neither a Sat-
urday, Sunday, nor such legal holiday.
Intermediate Saturdays, Sundays, and
legal holidays shall be included in the
computation unless the time within
which the act is to be performed is ten
days or less in which event Saturdays,
Sundays, and legal holidays shall not
be included.

(2) Service by mail. Whenever any
party has the right or is required to do
some act or take some proceeding,
within a period of time prescribed in
this subpart, after the service upon
him of any document or other paper of
any kind, and such service is made by
mail, three days shall be added to the
prescribed period from the date when
the matter served is deposited in the
U.S. mail.

(d) Nonpublication of submissions. Un-
less and until otherwise ordered by the
NCUA Board, the notice of hearing, the
transcript, written materials submit-
ted during the hearing, the Presiding
Officer’s recommendation to the NCUA
Board and any other papers filed in
connection with a hearing under this
subpart, shall not be made public, and
shall be for the confidential use only of
the NCUA Board, the Presiding Officer,
the parties and appropriate authori-
ties.

(e) Remainder of board of directors. (1)
If at any time, because of the suspen-
sion of one or more directors pursuant
to this subpart, there shall be on the
board of directors of an insured credit
union less than a quorum of directors
not so suspended, all powers and func-
tions vested in or exercisable by such
board shall vest in and be exercisable
by the director or directors on the
board not so suspended, until such time
as there shall be a quorum on the board
of directors.

(2) In the event all of the directors of
an insured credit union are suspended
pursuant to this subpart, the NCUA
Board shall appoint persons to serve
temporarily as directors in their place
pending the termination of such sus-
pensions, or until such time as those
who have been suspended cease to be
directors of the credit union and their
respective successors have been elected
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by the members at an annual or special
meeting and have taken office.

(3) Directors appointed temporarily
by the NCUA Board pursuant to para-
graph (e)(2) of this section, shall, with-
in 30 days following their appointment,
call a special meeting for the election
of new directors, unless during such 30-
day period—

(i) The regular annual meeting is
convened; or

(ii) The suspensions giving rise to the
appointment of temporary directors
are terminated.

§ 747.303 Notice of suspension or pro-
hibition.

Whenever an institution-affiliated
party of an insured credit union is
charged in any state, Federal or terri-
torial information or indictment or
complaint with the commission of or
participation in a crime involving dis-
honesty or breach of trust, which crime
is punishable by imprisonment for a
term exceeding one year under state or
Federal law, the NCUA Board may, if
continued service or participation by
the concerned party may pose a threat
to the interests of the credit union’s
members or may threaten to impair
public confidence in the credit union,
by written notice served upon such
party, suspend him or her from office,
or prohibit him or her from further
participation in any manner in the af-
fairs of the credit union, or both. A
copy of the notice of suspension or pro-
hibition shall also be served upon the
credit union. This suspension or prohi-
bition shall remain in effect until such
information, indictment, or complaint
is finally disposed of, or until such sus-
pension or prohibition is terminated by
the NCUA Board.

§ 747.304 Removal or permanent prohi-
bition.

In the event that a judgment of con-
viction or an agreement to enter a pre-
trial diversion or other similar pro-
gram is entered against the institu-
tion-affiliated party, and at such time
as the judgment, if any, is not subject
to further appellate review, the NCUA
Board may, if continued service or par-
ticipation by such party may pose a
threat to the interests of the credit
union’s members or may threaten to

impair public confidence in the credit
union, issue and serve upon the individ-
ual an order removing him or her from
office or prohibiting him or her from
further participation in any manner in
the conduct of the affairs of the credit
union except with the consent of the
NCUA Board. A copy of such order will
also be served upon such credit union.
A finding of not guilty or other disposi-
tion of the charge will not preclude the
NCUA Board from thereafter institut-
ing proceedings, pursuant to the provi-
sions of section 206(g) of the Act (12
U.S.C. 1786(g)) and subpart A of this
part, to remove such director, commit-
tee member, officer, or other person
from office or to prohibit his or her fur-
ther participation in the affairs of the
credit union.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.305 Effectiveness of suspension
or removal until completion of
hearing.

Any notice of suspension or prohibi-
tion issued under § 747.303 and any order
of removal or prohibition issued under
§ 747.304 will be effective upon service
on the concerned party and will remain
effective and outstanding until the
completion of any hearing or appeal
authorized under section 206(i) of the
Act (12 U.S.C. 1786(i)) and this subpart,
unless such notice of suspension or
order of removal is terminated by the
NCUA Board.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.306 Notice of opportunity for
hearing.

(a) Any notice of suspension or prohi-
bition issued pursuant to § 747.303, and
any order of removal or prohibition
issued pursuant to § 747.304, shall be ac-
companied by a further notice to the
concerned individual that he or she
may, within 30 says of service of such
notice, request in writing an informal
hearing at which he or she may present
evidence and argument that his or her
continued service to or participation in
the conduct of the affairs of the credit
union does not, or is not likely to, pose
a threat to the interests of the credit
union’s members or threaten to impair
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confidence in the credit union. Any no-
tice of the opportunity for such a hear-
ing shall be accompanied by a descrip-
tion of the hearing procedure and the
criteria to be considered.

(b) A request for a hearing filed pur-
suant to paragraph (a) of this section
shall state with particularly the relief
desired, the grounds thereof, and shall
include, when available, supporting
evidence. The request and supporting
evidence shall be filed in writing with
the Secretary of the Board, National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314–3428.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 59 FR 36041, July 15, 1994]

§ 747.307 Hearing.
(a) Upon receipt of a request for a

hearing which complies with § 747.306,
the NCUA Board will order an informal
hearing to commence within the fol-
lowing 30 days in the Washington, DC
metropolitan area or at such other
place as the NCUA Board designates
before a Presiding Officer designated
by the NCUA Board to conduct the
hearing. At the request of the con-
cerned party, the NCUA Board may
order the hearing to commence at a
time more than 30 days after the re-
ceipt of the request for such hearing.

(b) The notice of hearing shall be
served by the NCUA Board upon the
party or parties afforded the hearing
and shall set forth the time and place
of the hearing and the name and ad-
dress of the Presiding Officer.

(c) The subject individual may ap-
pear at the hearing personally, through
counsel, or personally with counsel.
The individual shall have the right to
introduce relevant and material writ-
ten materials (or, at the discretion of
the NCUA Board, oral testimony), and
to present an oral argument before the
Presiding Officer. A member of the en-
forcement staff of the Office of General
Counsel of the NCUA may attend the
hearing and may participate as a
party. Neither the formal rules of evi-
dence nor the adjudicative procedures
of the Administrative Procedure Act (5
U.S.C. 554–557), nor subpart A of this
part shall apply to the hearing. The
proceedings shall be recorded and a

transcript furnished to the individual
upon request and after the payment of
the cost thereof. The NCUA Board shall
have the discretion to permit the pres-
entation of witnesses, within specified
time limits, so long as a list of such
witnesses is furnished to the Presiding
Officer at least ten days prior to the
hearing. Witnesses shall not be sworn,
unless specifically requested by either
party or directed by the Presiding Offi-
cer. The Presiding Officer may examine
any witnesses and each party shall
have the opportunity to cross-examine
any witness presented by an opposing
party. Upon the request of either the
subject individual or the representa-
tive of the Office of General Counsel,
the record shall remain open for a pe-
riod of five business days following the
hearing, during which time the parties
may make any additional submissions
to the record. Thereafter, the record
shall be closed.

(d) In the course of or in connection
with any proceeding under this sub-
part, the NCUA Board and the Presid-
ing Officer will have the power to ad-
minister oaths and affirmations, to
take or cause depositions to be taken,
and to issue, revoke, quash, or modify
subpoenas and subpoenas duces tecum.
If the NCUA Board permits the presen-
tation of witnesses, the NCUA Board or
the Presiding Officer may require the
attendance of witnesses from any place
in any state or in any territory or
other place subject to the jurisdiction
of the United States at any designated
place where such proceeding is being
conducted. Witnesses subpoenaed shall
be paid the same fees and mileage as
are paid witnesses in the District
Courts of the United States. The NCUA
Board or the Presiding Officer may re-
quire the production of documents
from any place in any such state, terri-
tory, or other place.

(e) The Presiding Officer will make
his or her recommendations to the
Board, where possible, within ten busi-
ness days following the close of the
record.

[56 FR 37767, Aug. 8, 1991, as amended at 59
FR 36042, July 15, 1994]
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§ 747.308 Waiver of hearing; failure to
request hearing or review based on
written submissions; failure to ap-
pear.

(a) The subject individual may, in
writing, waive an oral hearing and in-
stead elect to have the matter deter-
mined by the NCUA Board on the basis
of written submissions alone.

(b) Should any concerned party fail
to request in writing an oral hearing or
consideration based on written submis-
sions alone within 30 days of service of
the notice described in § 747.306, he or
she will be deemed to have consented
to the NCUA Board’s action.

(c) Unless the concerned party ap-
pears at the hearing personally or by
duly appointed representative, he or
she will be deemed to have consented
to the NCUA Board’s action.

§ 747.309 Decision of the NCUA Board.
Within 60 days following the hearing,

or receipt of the subject individual’s
written submissions where hearing has
been waived pursuant to § 747.308, the
NCUA Board shall notify the institu-
tion-affiliated party whether the sus-
pension or prohibition will be contin-
ued, terminated, or otherwise modified,
or whether the order of removal or pro-
hibition will be rescinded or otherwise
modified. Such notification shall con-
tain a statement of the basis for the
decision of the NCUA Board, if that de-
cision is adverse to the respondent
party. In the case of a decision favor-
able to the respondent on the subject of
a prior order of removal or prohibition,
the NCUA Board shall take prompt ac-
tion to rescind or otherwise modify the
order of removal or prohibition.

§ 747.310 Reconsideration by the
NCUA Board.

(a) The subject individual shall have
ten business days following receipt of
the decision of the NCUA Board in
which to petition the NCUA Board for
initial reconsideration.

(b) The subject individual also shall
be entitled to petition the NCUA Board
for reconsideration of its decision any
time after the expiration of a 12-month
period from the date of the NCUA
Board’s decision, but no petition for re-
consideration may be made within 12
months of a previous petition.

(c) Any petition shall state with par-
ticularity the basis for reconsideration,
the relief sought, and any exceptions
the individual has to the NCUA Board’s
findings. An individual’s petition may
be accompanied by a memorandum of
points and authorities in support of his
or her petition and any supporting doc-
umentation the individual may wish to
have considered.

(d) No hearing need be granted on
such petition for reconsideration.
Promptly following receipt of the peti-
tion, the Board shall render its deci-
sion.

§ 747.311 Relevant considerations.
In deciding the question of suspen-

sion, prohibition, or removal under this
subpart, the NCUA Board will consider
the following:

(a) Whether the alleged offense is a
crime which is punishable by imprison-
ment for a term exceeding one year
under state or Federal law, and which
involves dishonesty or breach of trust;

(b) Whether the continued presence
of the subject individual in his or her
position may pose a threat to the in-
terests of the credit union’s members
because of the nature and extent of the
individual’s participation in the affairs
of the insured credit union and/or the
nature of the offense with the commis-
sion of or participation in which the in-
dividual has been charged;

(c) Whether there is cause to believe
that there may be an erosion of public
confidence in the integrity, safety, or
soundness of a particular credit union
(either generally or in the particular
locality in which the credit union is
situated) if the subject individual is
permitted to remain in his or her posi-
tion in an insured credit union;

(d) Whether the individual is covered
by the credit union’s fidelity bond and,
if so, whether the bond is likely to be
revoked, or whether coverage under the
bond will be affected adversely as a re-
sult of the information, indictment,
complaint, judgment of conviction or
entry into a pretrial diversion or other
similar program; and

(e) The NCUA Board may consider
any other factors which, in the specific
case, appear relevant to the decision to
continue in effect, rescind, terminate,
or modify a suspension, prohibition, or
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removal order, except that it shall not
consider the ultimate question of the
guilt or innocence of the subject indi-
vidual with regard to the crime with
which he or she has been charged.

Subpart E—Local Rules and Pro-
cedures Applicable to Pro-
ceedings Relating to the Sus-
pension or Revocation of
Charters and to Involuntary
Liquidations Under Title I

§ 747.401 Scope.
The rules and procedures set forth in

this subpart and subpart A of this part
are applicable to proceedings by the
NCUA Board pursuant to section
120(b)(1) of the Act (12 U.S.C. 1766(b)(1))
to suspend or revoke the charter of a
solvent Federal credit union, and to
place a solvent Federal credit union
into involuntary liquidation. To the
extent a rule or procedure set forth in
subpart A of this part is inconsistent
with a rule or procedure set forth in
this subpart E, subpart E shall control.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.402 Grounds for suspension or
revocation of charter and for invol-
untary liquidation.

(a) Grounds in general. The NCUA
Board may suspend or revoke the char-
ter of any Federal credit union, and
place such credit union into involun-
tary liquidation and appoint a liquidat-
ing agent therefor, upon its finding
that the credit union has violated any
provision of its charter or bylaws or of
the FCUA or regulations issued there-
under.

(b) Immediate suspension. In any case
where the Board determines that the
grounds set forth in paragraph (a) of
this section exist and that immediate
action is necessary in order to prevent
further dissipation or credit union as-
sets or earnings, or further weakening
of the credit union’s condition, or to
otherwise protect the interest of the
credit union’s insured members or the
National Credit Union Share Insurance
Fund, it may order without prior no-
tice the immediate suspension of the
charter of such credit union, and if the
circumstances so warrant, may take

possession of all books, records, assets,
and property of every description of
such credit union.

§ 747.403 Notice of intent to suspend
or revoke charter; notice of suspen-
sion.

(a) Upon its determination that one
or more of the grounds listed in
§ 747.402(a) exists, or that because of
conditions described in § 747.402(b) im-
mediate suspension of charter is nec-
essary, the NCUA Board shall cause to
be served upon that credit union a no-
tice of intent to suspend or revoke
charter and of intent to place into in-
voluntary liquidation, or a notice of
suspension. Such notice shall contain a
statement of the facts which constitute
the grounds for this action, a recita-
tion of the options available to the
credit union under paragraph (b) of this
section, and an explanation of the re-
sults that will occur if the credit union
fails to exercise said options.

(b) Not later than 40 days after the
receipt of the notice provided for in
paragraph (a) of this section, the Fed-
eral credit union may file with the
NCUA Board a statement in writing
setting forth the grounds and reasons
why its charter should not be sus-
pended or revoked and why it should
not be placed into involuntary liquida-
tion; or in lieu of a written statement,
request an oral hearing which shall be
conducted in accordance with the pro-
cedures set forth in this subpart. This
statement or request shall be accom-
panied by a certified copy of a resolu-
tion of the board of directors of the
Federal credit union concerned author-
izing such statement or request, such
certification to be made by the presi-
dent and secretary of the board of di-
rectors.

(c) If the Federal credit union con-
cerned does not exercise either alter-
native available in paragraph (b) of
this section within the time required,
it shall be deemed to have admitted the
facts alleged in the notice and may be
deemed to have consented to the relief
sought.

§ 747.404 Notice of hearing.
(a) Upon receipt of a request for hear-

ing which complies with § 747.403(b), the
NCUA Board shall transmit the request
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to the Office of Financial Institution
Adjudication (‘‘OFIA’’). Such hearing
shall commence no earlier than 30 days
nor later than 60 days after the date
the OFIA receives the request for a
hearing, unless an earlier or later date
is requested by the Federal credit
union concerned and is granted by the
NCUA Board in its discretion.

(b) Except as provided in § 747.405(b),
the procedures of the Administrative
Procedure Act (5 U.S.C. 554–557) and
subpart A of this part will apply to the
hearing.

(c) Unless the Federal credit union
shall appear at such hearing by a duly
authorized representative it shall be
deemed to have consented to the sus-
pension or revocation of its charter and
to the placing of said credit union into
involuntary liquidation.

§ 747.405 Issuance of order.
(a) In the event of such consent as re-

ferred to in § 747.403(c) or § 747.404(c), or
if upon the record made at any such
hearing as referred to in § 747.403(b), the
NCUA Board finds that the charter of
the Federal credit union concerned
should be suspended or revoked and the
credit union closed and placed into in-
voluntary liquidation, it shall cause to
be served on such credit union an order
directing the suspension or revocation
of its charter and directing that it be
closed and placed into involuntary liq-
uidation. Such order shall contain a
statement of the findings upon which
the order is based. Additionally, the
NCUA Board shall appoint a liquidat-
ing agent or agents.

(b) The NCUA Board shall render its
decision and cause such order to be
served not later than 45 days after re-
ceipt of consent, or written submis-
sions as the case may be, or in the case
of a formal hearing after service or the
notice of submission referred to in
§ 747.40(a).

(c) Upon the receipt of a copy of the
order which provides that the Federal
credit union concerned be placed into
involuntary liquidation, the officers
and directors of that Federal credit
union shall immediately deliver to the
agent for the liquidating agent posses-
sion and control of all books, records,
assets, and property of every descrip-
tion of the Federal credit union, and

the agent for the liquidating agent
shall proceed to convert said assets to
cash, collect all debts due to said Fed-
eral credit union and to wind up its af-
fairs in accordance with the provisions
of the Act.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.406 Cancellation of charter.
Upon the completion of the liquida-

tion and certification by the agent for
the liquidating agent that the distribu-
tion of the assets of the Federal credit
union has been completed, the NCUA
Board shall cancel the charter of the
Federal credit union concerned.

Subpart F—Local Rules and Proce-
dures Applicable to Proceed-
ings Relating to the Termi-
nation of Membership in the
Central Liquidity Facility [Re-
served]

Subpart G—Local Rules and Pro-
cedures Applicable to Recov-
ery of Attorneys Fees and
Other Expenses Under the
Equal Access To Justice Act in
NCUA Board Adjudications

§ 747.601 Purpose and scope.
This subpart contains the regulations

of the NCUA implementing the Equal
Access to Justice Act (5 U.S.C. 504), as
amended (‘‘EAJA’’). The EAJA pro-
vides for the award of attorneys fees
and other expenses to eligible individ-
uals and entities who are parties to
proceedings conducted under this part.
An eligible party may receive an award
when it prevails over NCUA in a pro-
ceeding, or in a significant and discrete
substantive portion of the proceeding,
unless the position of the NCUA was
substantially justified or special cir-
cumstances make an award unjust. The
rules in this subpart describe the par-
ties eligible for fee awards, explain how
to apply for awards and the procedures
and standards that NCUA will use to
make them. To the extent a rule or
procedure set forth in subpart A of this
part is inconsistent with a rule or pro-
cedure set forth in this subpart G, sub-
part G will control.
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§ 747.602 Eligibility of applicants.
(a) To be eligible for an award of at-

torneys fees and expenses, an applicant
must be a prevailing party in the pro-
ceeding for which it seeks an award
and must be:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests
and not more than 500 employees at the
time the proceeding was commenced
(an applicant who owns an unincor-
porated business will be considered as
an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests);

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; or

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $7 million and not more
than 500 employees.

(b) For the purpose of determining
eligibility, the net worth of an appli-
cant and the number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(c) The applicant’s net worth in-
cludes the value of any assets disposed
of for the purpose of meeting an eligi-
bility standard and excludes any obli-
gations incurred for this purpose.
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have
been made for this purpose.

(d) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control; part-time employees
shall be included on a proportional
basis.

(e) The net worth and number of em-
ployees of the applicant and all of its

affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this subpart, un-
less the NCUA Board determines that
such treatment would be unjust and
contrary to the purposes of the EAJA
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the NCUA board may determine
that financial relationships of the ap-
plicant other than those described in
this paragraph constitute special cir-
cumstances that would make an award
unjust.

(f) An applicant that participates in a
proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

§ 747.603 Prevailing party.

An eligible applicant may be a ‘‘pre-
vailing party’’ if the applicant wins an
action after a full hearing or trial on
the merits, if a settlement of the pro-
ceeding was effected on terms favor-
able to it, or if the proceeding against
it has been dismissed. In appropriate
situations an applicant may also have
prevailed if the outcome of the pro-
ceeding has substantially vindicated
the applicant’s position on the signifi-
cant substantive matters at issue, even
though the applicant has not totally
avoided adverse final action.

§ 747.604 Standards for award.

(a) A prevailing party may receive an
award for fees and expenses incurred in
connection with a proceeding, or in a
significant and discrete substantive
portion of the proceeding, by or against
NCUA unless the position of NCUA dur-
ing the proceeding was substantially
justified. The burden of proving that an
award should not be made is on counsel
for NCUA. To avoid an award, counsel
for NCUA must show that its position
was reasonable in law and in fact.
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(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

(c) Where an applicant has prevailed
on one or more discrete substantive
issues in a proceeding, even though all
the issues were not resolved in its
favor, any award shall be based on the
fees and expenses incurred in connec-
tion with the discrete significant sub-
stantive issue or issues on which the
applicant’s position has been upheld. If
such segregation of costs is not prac-
ticable, the award may be based on a
fair proration of those fees and ex-
penses incurred in the entire proceed-
ing which would be recoverable under
this section if proration were not per-
formed.

(d) Whether separate or prorated
treatment under the preceding para-
graph, including the applicable prora-
tion percentage, is appropriate shall be
determined on the facts of the particu-
lar case. Attention shall be given to
the significance and nature of the re-
spective issues and their separability
and interrelationship.

§ 747.605 Allowable fees and expenses.
(a) Except as provided by § 747.604(b),

awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate.

(b) No award under this subpart for
the fee of an attorney or agent may ex-
ceed $75.00 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which NCUA is per-
mitted to pay expert witnesses. How-
ever, an award may also include the
reasonable expenses of the attorney,
agent or witness as a separate item, if
the attorney, agent or witness ordi-
narily charges clients separately for
such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the NCUA
Board shall consider the following:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for like services, or,
if he or she is an employee of the appli-

cant, the fully allocated cost of the
services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, report, test, project, or simi-
lar matter prepared on behalf of the
party may be awarded to the extent
that the charge for the service does not
exceed the prevailing rate for similar
services, and the study or other matter
was necessary for preparation of the
applicant’s case.

§ 747.606 Contents of application.
(a) A prevailing eligible party, as de-

fined in §§ 747.602, 747.603, and 747.604,
seeking an award under this section,
must file an application for an award of
fees and expenses with the Secretary of
the NCUA Board. The application shall
include the following information:

(1) The identity of the applicant and
the proceeding for which an award is
sought;

(2) A showing that the applicant has
prevailed and an identification of the
issues in the proceeding on which the
applicant believes that the position of
NCUA was not substantially justified;

(3) A statement, with supporting doc-
umentation, that the applicant is an
eligible party, as defined by § 747.602. If
the applicant is an individual, he or she
must state that his or her net worth
does not exceed $2 million. If the appli-
cant is not an individual, it shall state
the number of its employees and that
its net worth does not exceed $7 million
as of the date the proceeding was initi-
ated. However, an applicant may omit
a statement of net worth if:

(i) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or
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(ii) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a));

(4) A Statement of the amount of fees
and expenses for which an award is
sought; and

(5) Any other matters that the appli-
cant believes may assist or wishes the
NCUA Board to consider in determin-
ing whether and in what amount an
award should be made.

(b) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(c) The application and documenta-
tion requirements of this subpart are
required by law as a prerequisite to ob-
taining a benefit under the EAJA and
this subpart.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.607 Statement of net worth.
(a) Each applicant (other than a

qualified tax exempt organization or
cooperative association) must provide
a detailed statement showing the net
worth of the applicant and any affili-
ates, as defined in § 747.602(a), when the
proceeding was initiated. The exhibit
may be in any form convenient to the
applicant that provides full disclosure
of the applicant’s and its affiliates’ as-
sets and liabilities and is sufficient to
determine whether the applicant is an
eligible party. The administrative law
judge or the NCUA Board may require
additional information from the appli-
cant to determine eligibility. Unless
otherwise ordered by the Board or re-
quired by law, the statement shall be
kept confidential and used by the
NCUA Board only in making its deter-
mination of an award.

(b) If the applicant or any of its af-
filiates is a Federal credit union, the
portion of the statement of net worth
which relates to the Federal credit
union shall consist of a copy of the
Federal credit union’s last Statement
of Financial Condition filed before the
initiation of the underlying proceed-
ing.

(c) All statements of net worth shall
describe any transfers of assets from or
obligations incurred by the applicant
or any affiliate, occurring in the six-
month period prior to the date on
which the proceeding was initiated,
which reduced the net worth of the ap-
plicant and its affiliates below the ap-
plicable net-worth ceiling. If there
were none, the applicant shall so state.

§ 747.608 Documentation of fees and
expenses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, audit, test, project or
similar matter, for which an award is
sought. A separate itemized statement
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application,
showing hours spent in connection
with the proceeding by each individual,
a description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, the
total amount claimed, and the total
amount paid or payable by the appli-
cant or by any other person or entity
for the services provided. The adminis-
trative law judge or the NCUA Board
may require the applicant to provide
vouchers, receipts, or other substan-
tiation for any expenses claimed.

§ 747.609 Filing and service of applica-
tions.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Board’s final disposition
of the proceeding.

(b) If review or reconsideration is
sought or taken of a decision on which
an applicant believes it has prevailed,
proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.

(c) As used in this subpart, final dis-
position means the issuance of a final
order or any other final resolution of a
proceeding, such as a settlement or
voluntary dismissal.

(d) Any application for an award of
fees and expenses shall be filed with
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the Secretary of the Board, National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314–3428.
Any application for an award and any
other pleading or document related to
an application, shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 747.607(a) for statements of net worth.

[56 FR 37767, Aug. 8, 1991, as amended at 59
FR 36041, July 15, 1994]

§ 747.610 Answer to application.
(a) Within 30 days after service of an

application, counsel for NCUA may file
an answer to the application. Unless
counsel for NCUA requests and is
granted an extension of time for filing
or files a statement of intent to nego-
tiate under paragraph (b) of this sec-
tion, failure to file an answer within
the 30-day period will be treated as a
consent to the award requested.

(b) If counsel for NCUA and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the NCUA Board upon the
joint request of counsel for NCUA and
the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of counsel’s position. If the answer
is based on any alleged facts not al-
ready in the record of the proceeding,
counsel shall include with the answer a
request for further proceedings under
§ 747.613.

(d)(1) The applicant may file a reply
if counsel for NCUA has addressed in
his or her answer any of the following
issues:

(i) That the position of NCUA in the
proceeding was substantially justified;

(ii) That the applicant unduly pro-
tracted the proceedings; or

(iii) That special circumstances
make an award unjust.

(2) The reply shall be filed within 15
days after service of the answer. If the
reply is based on any alleged facts not
already in the record of the proceeding,
the applicant shall include with the

reply a request for further proceedings
under § 747.613.

§ 747.611 Comments by other parties.

Any party to a proceeding other than
the applicant and counsel for NCUA
may file comments on an application
within 30 days after service of the ap-
plication or on an answer within 15
days after service of the answer. A
commenting party may not participate
further in proceedings on the applica-
tion unless the administrative law
judge or the NCUA Board determines
that the public interest requires such
participation in order to permit full ex-
ploration of matters raised in the com-
ment.

§ 747.612 Settlement.

The applicant and counsel for NCUA
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded, in accordance with
NCUA’s standard settlement procedure.
If a prevailing party and counsel for
NCUA agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.

§ 747.613 Further proceedings.

(a) After the expiration of the time
allowed for the filing of all documents
necessary for the determination of a
recommended fee award, the NCUA
Board shall transmit the entire record
to the administrative law judge who
presided at the underlying proceeding.
Ordinarily, the determination of an
award will be made on the basis of the
written record. However, on request of
either the applicant or counsel for
NCUA, or on its own initiative, the ad-
ministrative law judge or the NCUA
Board may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or an evidentiary hearing. Such
further proceedings shall be held only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as
promptly as possible.
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(b) A request that the administrative
law judge or the NCUA Board order fur-
ther proceedings under this section
shall specifically identify the informa-
tion sought or the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

§ 747.614 Recommended decision.
The administrative law judge shall

file a recommended decision on the ap-
plication with the NCUA Board within
60 days after completion of the pro-
ceedings on the application. The rec-
ommended decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The recommended decision
shall also include, if at issue, findings
on whether NCUA’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the proceed-
ings, or whether special circumstances
make an award unjust. If the applicant
has sought an award against more than
one agency, the recommended decision
shall allocate responsibility for pay-
ment of any award made among the
agencies, and shall explain the reasons
for the allocation made. The adminis-
trative law judge shall file with and
certify to the NCUA Board the record
of the proceeding on the fee applica-
tion, the recommended decision and
proposed order. Promptly upon such
filing, the NCUA Board shall serve
upon each party to the proceeding a
copy of the administrative law judge’s
recommended decision, findings, con-
clusions and proposed order. The provi-
sions of this section and § 747.613 shall
not apply, however, in any case where
the hearing was held before the NCUA
Board.

§ 747.615 Decision of the NCUA Board.
Within 15 days after service of the

recommended decision, findings, con-
clusions, and proposed order, the appli-
cant or counsel for NCUA may file with
the NCUA Board written exceptions
thereto. A supporting brief may also be
filed. The NCUA Board shall render its
decision within 60 days after the mat-
ter is submitted to it. The NCUA Board

shall furnish copies of its decision and
order to the parties. Judicial review of
the NCUA Board’s final decision and
order may be obtained as provided in 5
U.S.C. 504(c)(2).

§ 747.616 Payment of award.

An applicant seeking payment of an
award granted by the NCUA Board
shall submit to the NCUA’s Office of
the Controller a copy of the NCUA
Board’s Final Decision and Order
granting the award, accompanied by a
statement that it will not seek review
of the decision and order in the United
States court. All submissions shall be
addressed to the Office of the Control-
ler, National Credit Union Administra-
tion, 1775 Duke Street, Alexandria, VA
22314–3428. The NCUA will pay the
amount awarded within 60 days after
receiving the applicant’s statement,
unless judicial review of the award or
of the underlying decision of the adver-
sary adjudication has been sought by
the applicant or any other party to the
proceeding.

[56 FR 37767, Aug. 8, 1991, as amended at 59
FR 36041, July 15, 1994]

Subpart H—Local Rules and Pro-
cedures Applicable to Inves-
tigations

§ 747.701 Applicability.

The rules in this subpart apply only
to informal and formal investigations
conducted by the NCUA Board itself or
its delegates. They do not apply to ad-
judicative or rulemaking proceedings
or to routine, periodic or special ex-
aminations conducted by the NCUA
Board’s staff.

§ 747.702 Information obtained in in-
vestigations.

Information and documents obtained
by the Board in the course of any in-
vestigation, unless made a matter of
public record by the NCUA Board, shall
be deemed non-public, but the NCUA
Board approves the practice whereby
the General Counsel may engage in,
and may authorize any person acting
on his or her behalf or at his or her di-
rection to engage in, discussions with
representatives of domestic or foreign
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governmental authorities, self-regu-
latory organizations, and with receiv-
ers, trustees, masters and special coun-
sels or special agents appointed by and
subject to the supervision of the courts
of the United States, concerning infor-
mation obtained in individual inves-
tigations, including investigations con-
ducted pursuant to any order entered
by the NCUA Board or its General
Counsel pursuant to delegated author-
ity.

§ 747.703 Authority to conduct inves-
tigations.

(a) The General Counsel and persons
acting on his or her behalf and at his or
her direction may conduct such inves-
tigations into the affairs of any insured
credit union or institution-affiliated
parties as deemed appropriate to deter-
mine whether such credit union or
party has violated, is violating or is
about to violate any provision of the
Act, the NCUA Board’s regulations or
other relevant statutes or regulations
that may bear on a party’s fitness to
participate in the affairs of a credit
union. The General Counsel and per-
sons acting on his or her behalf may in-
vestigate whether any party is unfit to
participate in the affairs of a credit
union, whether formal enforcement
proceedings are warranted, or such
other matters as the General Counsel
or his or her designee, in his or her dis-
cretion, shall deem appropriate. Such
investigations may be conducted either
informally or formally.

(b) Formal investigations involve the
exercise of the NCUA Board’s subpoena
power and are referred to here as for-
mal investigative proceedings. In for-
mal investigative proceedings, the
General Counsel and those to whom he
or she delegates authority to act on his
or her behalf and at his or her direction
have augmented investigatory powers
and need not rely on the powers avail-
able to them in informal investiga-
tions, and they may gather evidence
through the issuance of subpoenas
compelling the production of docu-
ments or testimony as well. In infor-
mal investigations evidence may be
gathered ordinarily through the use of
investigatory procedures or credit
union examinations and through vol-
untary statements and submissions.

(c) The NCUA Board has delegated
authority to the General Counsel, or
designee thereof, to institute formal
investigative proceedings by the entry
of an order indicating the purpose of
the investigation and the designation
of persons to conduct that investiga-
tion on his or her behalf and at his or
her direction. This delegation also ex-
tends to the NCUA Board’s role as liq-
uidator and conservator of insured
credit unions. The power to issue a sub-
poena may not be delegated outside the
agency. The General Counsel may
amend such order as he deems appro-
priate.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

Subpart I—Local Rules Applicable
to Formal Investigative Pro-
ceedings

§ 747.801 Applicability.

The rules in this subpart are applica-
ble to a witness who is sworn in a for-
mal investigative proceeding. Formal
investigative proceedings may be held
before the NCUA Board, before one or
more of its members, or before any of-
ficer designated by the NCUA Board or
its General Counsel, as described in
subpart H of this part, and with or
without the assistance of such other
counsel as the NCUA Board deems ap-
propriate, for the purpose of taking
testimony of witnesses, conducting an
investigation and receiving other evi-
dence. The term ‘‘officer conducting
the investigation’’ shall mean any of
the foregoing.

§ 747.802 Non-public formal investiga-
tive proceedings.

Unless otherwise ordered by the
NCUA Board, all formal investigative
proceedings shall be non-public.

§ 747.803 Subpoenas.

(a) Issuance. In the course of a formal
investigative proceeding the officer
conducting the investigation may issue
a subpoena directing the party named
therein to appear before the officer
conducting the investigation at a spec-
ified time and place to testify or to
produce documentary evidence, or

VerDate 12<MAR>98 11:51 Mar 19, 1998 Jkt 179042 PO 00000 Frm 00512 Fmt 8010 Sfmt 8010 Y:\SGML\179042.TXT 179042-3



517

National Credit Union Administration § 747.805

both, relating to any matter under in-
vestigation.

(b) Service. Service of subpoenas shall
be effected in the following manner:

(1) Service upon a natural party. Deliv-
ery of a copy of a subpoena to a natural
person may be effected by—

(i) Handling it to the person;
(ii) Leaving it at his or her office

with the person in charge thereof or, if
there is no one in charge, by leaving it
at a conspicuous place there;

(iii) Leaving it at his or her dwelling
place or usual place of abode with some
person of suitable age and discretion
who is found there; or

(iv) Mailing it be registered or cer-
tified mail to him or her at his or her
last known address. In the event that
personal service as described in this
paragraph is impracticable, any other
method whereby actual notice is given
to the respondent may be employed.

(2) Service upon other persons. When
the person to be served is not a natural
person, delivery of a copy of the sub-
poena may be effected by—

(i) Handing it to a registered agent
for service, or to any officer, director,
or agent in charge of any office of such
person;

(ii) Mailing it by registered or cer-
tified mail to any such representative
at his or her last known address; or

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative.

(c) Witness fees and mileage. Witnesses
appearing pursuant to subpoena shall
be paid the same fees and mileage that
are paid to witnesses in the United
States district courts. Any such fees
and mileage payments need be paid
only upon submission of a properly
completed application for reimburse-
ment and in no event need they be paid
sooner than 30 days after the appear-
ance of the witness pursuant to sub-
poena.

(d) Enforcement. Whenever it appears
to the General Counsel that any person
upon whom a subpoena was properly
served pursuant to these Rules is refus-
ing to fully comply with the terms of
that subpoena, then the General Coun-
sel, in his or her discretion, may apply

to the courts of the United States for
enforcement of such subpoena.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.804 Oath; false statements.
At the discretion of the officer con-

ducting the investigation, testimony of
a witness may be taken under oath and
administered by the officer. Any person
making false statements under oath
during the course of a formal investiga-
tive proceeding is subject to the crimi-
nal penalties for perjury in 18 U.S.C.
1621. Any person who knowingly and
willfully makes false and fraudulent
statements, whether under oath or oth-
erwise, or who falsifies, conceals or
covers up any material fact, or submits
any false, fictitious or fraudulent infor-
mation in connection with such a pro-
ceeding, is subject to the criminal pen-
alties set forth in 18 U.S.C. 1001.

§ 747.805 Self-incrimination; immunity.
(a) Self-incrimination. Except as pro-

vided in paragraph (b) of this section, a
witness testifying or otherwise giving
information in a formal investigative
proceeding may refuse to answer ques-
tions on the basis of his or her right
against self-incrimination granted by
the Fifth Amendment of the Constitu-
tion of the United States.

(b) Immunity. (1) No officer conduct-
ing any formal investigative proceed-
ing (or any other informal investiga-
tion or examination) shall have the
power to grant or promise any party
any immunity from criminal prosecu-
tion under the laws of the United
States or of any other jurisdiction.

(2) If the NCUA Board believes that
the testimony or other information
sought to be obtained from any party
may be necessary to the public interest
and that party has refused or is likely
to refuse to testify or provide other in-
formation on the basis of his or her
privilege against self-incrimination,
the NCUA Board, with the approval of
the Attorney General, may issue an
order requiring the party to give testi-
mony or provide other information
that he or she has previously refused to
provide on the basis of self-incrimina-
tion.

(3) Whenever a witness refuses, on
the basis of his privilege against self-
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incrimination, to testify or provide
other information in a formal inves-
tigative proceeding, and the officer
conducting the investigation commu-
nicates to that person an order of the
NCUA Board requiring him or her to
testify or provide other information,
the witness may not refuse to comply
with the order on the basis of his or her
privilege against self-incrimination;
but no testimony or other information
compelled under the order (or any in-
formation directly or indirectly de-
rived from such testimony or other in-
formation) may be used against the
witness in any criminal case, except a
prosecution for perjury, giving a false
statement, or otherwise failing to com-
ply with the order.

§ 747.806 Transcripts.

Transcripts, if any, of formal inves-
tigative proceedings shall be recorded
solely by the official reporter, or by
any other person or means designated
by the officer conducting the investiga-
tion. A party who has submitted docu-
mentary evidence or testimony in a
formal investigative proceeding shall
be entitled, upon written request, to
procure a copy of his or her documen-
tary evidence or a transcript of his or
her testimony on payment of the ap-
propriate fees; provided, however, that
in a non-public formal investigative
proceeding the NCUA Board may for
good cause deny such request or the
NCUA Board may place reasonable lim-
itations upon the use of the documen-
tary evidence and transcript. In any
event, any witness, upon proper identi-
fication, shall have the right to inspect
the official transcript of the witness’s
own testimony.

§ 747.807 Rights of witnesses.

(a) In the event that a formal inves-
tigative proceeding is conducted pursu-
ant to a specific order entered by the
NCUA Board or by its General Counsel,
then any party who is compelled or re-
quested to provide documentary evi-
dence or testimony as part of such pro-
ceeding shall, upon request, be shown a
copy of the NCUA Board’s or its dele-
gate’s order. Copies of such orders shall
not be provided for their retention to
such persons requesting same except in

the sole discretion of the General
Counsel or his designee.

(b) Any party compelled to appear, or
who appears by request or permission
of the officer conducting the investiga-
tion, in person at a formal investiga-
tive proceeding may be accompanied,
represented and advised by counsel who
is a member of the bar of the highest
court of any state; provided however,
that all witnesses in such proceeding
shall be sequestered, and unless per-
mitted in the discretion of the officer
conducting the investigation, no wit-
ness or the counsel accompanying any
such witness shall be permitted to be
present during the examination of any
other witness called in such proceed-
ing.

(c)(1) The right of a witness to be ac-
companied, represented and advised by
counsel shall mean the right to have an
attorney present during any formal in-
vestigative proceeding and to have the
attorney—

(i) Advise such person before, during
and after such testimony;

(ii) Question such person briefly at
the conclusion of his testimony to clar-
ify any answers such person has given;
and

(iii) Make summary notes during
such testimony solely for the use of
such person.

(2) From time to time, in the discre-
tion of the officer, it shall be necessary
for persons other than the witness and
his or her counsel to attend non-public
investigative proceedings. For exam-
ple, the officer may deem it appro-
priate that outside counsel to the
NCUA Board attend and advise him or
her concerning the proceeding includ-
ing the examination of a particular
witness. In these circumstances, out-
side counsel would not be an officer as
that term is used. In other cir-
cumstances, it may be appropriate that
a technical expert (such as an account-
ant) accompany the witness and his or
her counsel in order to assist counsel
in understanding technical issues.
These latter circumstances should be
rare, are left to the discretion of the of-
ficer conducting the investigation, and
shall not in any event be allowed to
serve as a ruse to coordinate testimony
between witnesses, to oversee or super-
vise the testimony of any witnesses, or
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otherwise defeat the beneficial effects
of the witness sequestration rule.

(d) The officer conducting the inves-
tigation may report to the NCUA
Board any instances where any witness
or counsel has been guilty of dilatory,
obstructionist or contumacious con-
duct during the course of a formal in-
vestigative proceeding or any other in-
stance of violations of these rules. The
NCUA Board will thereupon take such
further action as the circumstance
may warrant including barring the of-
fending person from further participa-
tion in the particular formal investiga-
tive proceeding or even from further
practice before the Board.

Subpart J—Local Procedures and
Standards Applicable to a
Notice of Change in Senior
Executive Officers, Directors
of Committee Members Pur-
suant to Section 212 of the
Act

§ 747.901 Scope.
The rules and procedures set forth in

this subpart shall apply to the notice
filed by a credit union pursuant to sec-
tion 212 of the Act (12 U.S.C. 1790a) and
§ 701.14 of this chapter, for the consent
of the NCUA to add to or replace an in-
dividual on the board of directors or
supervisory or credit committee, or to
employ any individual as a senior exec-
utive officer or change the responsibil-
ities of any individual to a position of
senior executive officer where the cred-
it union either has been chartered less
than 2 years; or is in ‘‘troubled condi-
tion,’’ as defined in § 701.14 of this chap-
ter. Subpart A of this part shall not
apply to any proceeding under this sub-
part.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 60 FR 31911, June 19, 1995]

§ 747.902 Grounds for disapproval of
notice.

The NCUA Board or its designee may
issue a notice of disapproval with re-
spect to a notice submitted by a credit
union pursuant to section 212 of the
Act (12 U.S.C. 1790a) and § 701.14 of this
chapter, where the competence, experi-
ence character or integrity of the indi-
vidual with respect to whom such no-

tice is submitted indicates that it
would not be in the best interest of the
members of the credit union or the
public to permit the individual to be
employed by or associated with, such
credit union.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 60 FR 31911, June 19, 1995]

§ 747.903 Procedures where notice of
disapproval issued; reconsideration.

(a) The notice of disapproval shall be
served upon the federally insured cred-
it union and the candidate for director,
committee member or senior executive
officer. The notice of disapproval shall:

(1) Summarize or cite the relevant
consideration specified in § 747.902;

(2) Inform the individual and the
credit union that, within 15 days of re-
ceipt of the notice of disapproval, they
can request reconsideration by the Re-
gional Director of the initial deter-
mination, or can appeal the determina-
tion directly to the NCUA Board;

(3) Specify what additional informa-
tion, if any, must be considered in the
reconsideration.

(b) The request for reconsideration
by the Regional Director must be filed
at the appropriate Regional Office.

(c) The Regional Director shall act
on a request for reconsideration within
30 days of its receipt.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§ 747.904 Appeal.
(a) Time for filing. Within 15 days

after issuance of a Notice of Dis-
approval or a determination on a re-
quest for reconsideration by the Re-
gional Director, the individual or cred-
it union (henceforth petitioner) may
appeal by filing with the NCUA Board
a written request for appeal.

(b) Contents of request. Any appeal
must be in writing and include:

(1) The reasons why the NCUA Board
should review the disapproval; and

(2) Relevant, substantive and mate-
rial facts that for good cause were not
previously set forth in the notice re-
quired to be filed pursuant to section
212 of the Act (12 U.S.C. 1790a) and
§ 701.14 of this chapter.

(c) Procedures for review of request.
Within 30 days of the NCUA Board’s re-
ceipt of an appeal, the NCUA Board
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may request in writing that the peti-
tioner submit additional facts and
records to support the appeal. The peti-
tioner shall have 15 days from the date
of issuance of such written request to
provide such additional information.
Failure by the petitioner to provide ad-
ditional information may, as deter-
mined solely by the NCUA Board or its
designee, result in denial of the peti-
tioner’s appeal.

(d) Determination on appeal by NCUA
Board or its designee. (1) Within 90 days
from the date of the receipt of an ap-
peal by the NCUA Board or its designee
or of its receipt of additional informa-
tion requested under paragraph (c) of
this section, the NCUA Board or its
designee shall notify the petitioner
whether the disapproval will be contin-
ued, terminated, or otherwise modified.
The NCUA Board or its designee shall
promptly rescind or modify the notice
of disapproval where the decision is fa-
vorable to the petitioner.

(2) The determination by the NCUA
Board on the appeal shall be provided
to the petitioner in writing, stating the
basis for any decision of the NCUA
Board or its designee that is adverse to
the petitioner, and shall constitute a
final order of the NCUA Board.

(3) Failure by the NCUA Board to
issue a determination on the petition-
er’s appeal within the 90-day period
prescribed under paragraph (d)(1) of
this section shall be deemed a denial of
the appeal for purpose of § 747.905.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 60 FR 31911, June 19, 1995]

§ 747.905 Judicial review.
(a) Failure to file an appeal within

the applicable time periods, either to
the initial determination or to the de-
cision on a request for reconsideration,
shall constitute a failure by the peti-
tioner to exhaust available administra-
tive remedies and, due to such failure,
any objections to the initial deter-
mination or request for reconsideration
shall be deemed to be waived and such
determination shall be deemed to have
been accepted by, and shall be binding
upon, the petitioner.

(b) For purposes of seeking judicial
review of actions taken pursuant to
this section, suit may be filed in the
United States District Court for the

district where the requester resides, for
the district where the credit union’s
principal place of business is located,
or for the District of Columbia.

[56 FR 37767, Aug. 8, 1991; 57 FR 524, Jan. 7,
1992]

Subpart K—Inflation Adjustment of
Civil Monetary Penalties

§ 747.1001 Adjustment of civil money
penalties by the rate of inflation
pursuant to section 31001(s) of the
Debt Collection Improvement Act of
1996 (Public Law 104–134, 110 Stat.
1321–358 (28 U.S.C. 2461 note)).

(a) A first tier civil money penalty
imposed pursuant to 12 U.S.C.
1786(k)(2)(A), for a violation occurring
after October 23, 1996, shall not exceed
$5,500 per day for each day the viola-
tion continues.

(b) A second tier civil money penalty
imposed pursuant to 12 U.S.C.
1786(k)(2)(B), for a violation, practice
or breach occurring after October 23,
1996, shall not exceed $27,500 per day for
each day the violation, practice or
breach continues.

(c) A third tier civil money penalty
imposed pursuant to 12 U.S.C.
1786(k)(2)(C) upon any person other
than an insured credit union, for a vio-
lation, practice or breach occurring
after October 23, 1996, shall not exceed
$1,100,000 per day for each day the vio-
lation, practice or breach continues.

(d) A third tier civil money penalty
imposed pursuant to 12 U.S.C.
1786(k)(2)(C) upon an insured credit
union, for a violation, practice or
breach occurring after October 23, 1996,
shall not exceed the lesser of—

(1) $1,100,000 per day for each day the
violation, practice or breach continues;
or

(2) 1 percent of the total assets of
such credit union for each day the vio-
lation, practice or breach continues.

[61 FR 57291, Nov. 6, 1996]

PART 748—SUSPICIOUS ACTIVITY
REPORT; REPORT OF CATA-
STROPHIC ACT AND BANK SE-
CRECY ACT COMPLIANCE

Sec.
748.0 Security program.
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